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Market Expansion and Social
Dumping in Europe

The term ‘social dumping’ regularly appears in public debates and in policymaking
circles. However, due to its inherent ambiguity it is used by differing proponents in
the manner that best suits their particular argument, thus opening the door for mis-
conceptions and ill-grounded accusations.

This book systematically examines social dumping in the context of the Euro-
pean integration process. It defines social dumping as the practice, undertaken
by self-interested market participants, of undermining or evading existing social
regulations with the aim of gaining a competitive advantage. It also shows how
the two major EU integration projects — the creation of the Internal Market, and
EU enlargement to the east and to the south — have provided market actors with
new incentives and opportunities to contest existing social ‘constraints’. The
empirical chapters examine social dumping practices accompanying labour
migration, employee posting and cross-border investment distribution. In addi-
tion, they outline the process of formation of social standards and trace initi-
atives at EU and national levels that contribute to the spread of social dumping
in Europe.

This book will be of interest to scholars and students of employment rela-
tions, EU studies, international political economy, globalization studies, welfare
studies, social policy and migration studies.

Magdalena Bernaciak is Researcher at the European Trade Union Institute,
Brussels.
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Introduction

Social dumping and the EU integration
process

Magdalena Bernaciak

In his Toulon speech on 1 December 2011, President Sarkozy of France
expressed his discontent with ‘social and fiscal dumping’ in Europe and con-
demned EU member states’ ‘disloyal competition’ practices (The Economist,
2011). At about the same time, the European Trade Union Confederation (ETUC)
launched consultations with its member organizations in preparation for a pan-
European drive ‘against wage and social dumping’. Among the initiatives envis-
aged in the campaign, the ETUC intended to publish a black book revealing
instances of social dumping in EU member states, which could then be used as a
shaming device in the battle against attempts ‘to destroy national social and
labour standards’ (ETUC, 2011). The business community seems equally con-
cerned about the issue, albeit for a different reason: in its 2012 Annual Report,
the European Construction Industry Federation maintained that preventing social
dumping was crucial for the preservation of the sector’s competitiveness (FIEC,
2012). None of these actors, however, provides a definition of social dumping,
which is symptomatic for broader trends in Europe: even though the term appears
regularly in the public discourse and in policymaking circles, it is usually used by
differing proponents in the manner that best suits their particular argument, thus
opening the door for misconceptions and ill-grounded accusations.

In a similar vein, social dumping has so far received limited scholarly atten-
tion. It seems that the normative clout and emotional load accompanying the
term’s popular use has discouraged scholars from addressing the issue in more
detail, leaving unclear both the mechanism behind the notion and its relation to
socioeconomic changes in Europe — in particular, to the process of EU integra-
tion. Despite the vagueness of the term, however, it is still capable of influencing
actors’ strategies and government policies. The introduction of transition periods
temporarily restricting the access of the workforces of candidate countries to the
labour markets of the old EU member states, as well as the failure of the French
and Dutch EU Constitutional Treaty referenda, may be largely seen as resulting
from the presence of real or perceived social dumping concerns within European
societies.

In view of the high political resonance of social dumping in Europe on the
one hand and the term’s ambiguity on the other, there is a need to systematize
the concept and to analyse specific instances of social dumping pursued in the
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EU context. These two tasks are taken up in this volume. Building on recent
contributions in the fields of economic theory, economic sociology and institu-
tional political economy, we define social dumping as the practice, undertaken
by self-interested market participants, of undermining or evading existing social
regulations with the aim of gaining a competitive advantage. We then show how
the two major EU integration projects — the creation of the Internal Market, and
EU enlargement to the east and to the south — have provided market actors with
new incentives and strategic opportunities to contest or circumvent transnational
and national social regulations. Subsequent chapters examine social dumping
practices that have developed in the course of EU economic integration, outline
the process of formation of social standards and document trade unions’ reac-
tions to social dumping threats. The concluding chapter reflects on the long- and
short-term effects of social dumping. It argues that, in the short run, social
dumping exerts downward pressure on wages and working conditions in Europe.
If pursued by a large number of actors over a long period of time however, it
could considerably weaken the beneficial social effects of economic growth,
threaten social cohesion and even lead to the disintegration of the market order.

Social dumping in popular and academic discussions

Popular debates on social dumping have accompanied various initiatives towards
trade liberalization and advances in economic integration between ‘high-’ and
‘low-wage’ countries. Cross-national differences in wage levels and extents of
social protection, as well as the different degrees to which labour market regula-
tions are actually implemented, have often been a source of concern among
high-wage country actors about the potential negative consequences of integra-
tion processes. The fear is that as the liberalization agenda progresses, differ-
ences in social standards could be used by low-wage country actors to gain a
higher market share, which would hurt the job prospects and earnings of the
actors in high-wage settings. These arguments featured in debates on the World
Trade Organisation’s social clause and were also raised in the discussions that
preceded the conclusion of the North American Free Trade Agreement and the
EU’s enlargement to the south and to the east.

However, to regard low-income countries’ wages and social standards as ‘an
illegitimate export subsidy and a form of social dumping’ (Van Roozendaal,
2002, p. 170) is problematic for at least three reasons. First, the label ‘cheaper
and thus more competitive’ is often applied on the basis of comparisons of raw
wages and GDP per capita without taking into account productivity gaps
between high- and low-standard settings. In reality, productivity tends to be
lower in the latter case, which often compensates for real-wage differentials (De
la Dehesa, 2007). Second, such claims disregard the fact that social dumping
practices are not pursued exclusively by actors from low-wage environments. In
particular, the role of high-wage country companies in exploiting the differences
in socioeconomic conditions between domestic and foreign locations is rarely a
subject of public debate. Third, the choice of high-wage country standards as the
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point of reference in international comparisons is a normative choice that can
give a protectionist flavour to accusations of social dumping (Bhagwati, 1995).

An analysis of the scientific contributions that have taken on the task of con-
ceptualizing social dumping also reveals a number of problems. Some defini-
tions follow the popular understanding of lower wages and inferior employment
standards as being equivalent to social dumping and ‘unfair’ competition. For
instance, the 2012 edition of the European Industrial Relations Dictionary com-
piled by the European Foundation for the Improvement of Living and Working
Conditions (Eurofound) defined social dumping as ‘a practice involving the
export of goods from a country with weak or poorly enforced labour standards,
where the exporter’s costs are artificially lower than its competitors in countries
with higher standards, hence representing an unfair advantage in international
trade’ (Eurofound, 2012)." According to this definition, virtually all developing
countries’ exports would fall into the social dumping category. In addition, it is
unclear on what basis one can label the price of developing country exports as
being ‘artificially’ low. Just like the participants in the public discourse, Euro-
found seems to implicitly refer to the standards of developed/high-wage coun-
tries. As pointed out above, however, the decision to adopt the latter’s standards
as the benchmark is an arbitrary, normative choice.

Other studies consider states as ‘social dumpers’ using counterfactuals that, by
definition, cannot be verified or supported by empirical evidence. Alber and Stand-
ing’s (2000, p. 99) analysis of global trends in social protection and welfare spend-
ing conceptualizes social dumping as ‘situations in which standards in one country
are lowered relative to what they would have been because of external pressure
from all or part of the global economic system’. The authors further specify that
the decline can take the form of erosion of the existing levels of social protection or
the so-called arrested development of social regulation, which refers to situations
where social standards do not advance at a pace proportional to economic growth
as a result of external competitive pressures. The notion of arrested development of
social policies is problematic, however, because it is difficult to determine what the
exact level of social standards would be had it not been for the alleged activity of
social dumping. Moreover, the authors seem to impose a universal benchmark for
social protection that should be reached by countries at a certain level of develop-
ment, which is hardly justifiable in view of the considerable variation among
developed countries in terms of the degree of social protection they offer. Similar
objections may be formulated in relation to Sinn (2003, p. 3), who defines social
dumping as the practice by less developed states of ‘maintaining an underdevel-
oped welfare state to create a competitive cost advantage for their industries’.
Again, it is unclear what ‘underdeveloped’ welfare state means exactly. In addi-
tion, similar to the popular understandings of the notion, Sinn’s focus on the actions
of poorer countries’ governments ignores the possibility that social dumping initi-
atives may also be pursued by actors in high-wage environments.

Yet other authors construct their definitions of social dumping in an inductive
manner, listing risks related to the notion with regard to a concrete political-
economic setting. Discussing the EU Internal Market, for instance, Pochet
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(1990) warns against social dumping in the form of: (1) production relocations;
(2) fragmentation of national regulatory environments as a result of intra-EU
labour mobility; (3) state reforms increasing labour market flexibility that are
designed to boost a country’s competitiveness; and (4) multinational companies’
pressures for further flexibility of employment conditions. Similarly, Mosley
(1995) argues that social dumping in the EU may involve: (1) the displacement
of high-wage country producers by their competitors from low-standard coun-
tries; (2) company relocations; and (3) states’ low-wage and anti-union policies.
Both accounts are interesting in that they point to possible manifestations of
social dumping in different policy fields. At the same time, neither may be
regarded as a comprehensive catalogue of dumping threats. Because they fail to
identify the mechanism underlying the dumping behaviour, they are of relatively
little use outside of the specific contexts to which they refer.

An important contribution to the scholarly debate on social dumping is
Vaughan-Whitehead’s (2003) study on the potential impact of EU eastern
enlargement on Western European labour markets and social protection systems,
which links the issue of social dumping to its counterpart in trade. The author
claims that trade dumping and social dumping share a common goal, given that
they are both pursued in order to gain a higher market share on the basis of lower
prices. The author subsequently defines social dumping as:

any practice pursued by an enterprise that deliberately violates or circum-
vents legislation in the social field or takes advantage of differentials in
practice and/or legislation in the social field in order to gain an economic
advantage, notably in terms of competitiveness, the state also playing a
determinant role in this process.

(Vaughan-Whitehead, 2003, p. 325)

Vaughan-Whitehead’s definition is supplemented by a set of criteria that help
determine a company’s degree of intention in violating social norms. A signi-
ficant gap between home- and host-country legislation, for instance, allegedly
proves a firm’s willingness to enhance its competitive position by investing in the
low-standard environment. Similarly, if the economic condition of an enterprise
enables it ‘to progressively assimilate working conditions in the host country to
those prevailing in the home country’, but the firm nevertheless pays its foreign
workers wages that are ‘well below what is the norm at home’, its social dumping
motivation is evident (Vaughan-Whitehead, 2003, pp. 327 and 326). Vaughan-
Whitehead’s conceptualization is interesting because it goes further than any
other definition in outlining the possible motivation behind social dumping and in
specifying the actions it may entail. Nonetheless, it is still ambiguous about the
role of governments and does not address the issue of employee involvement in
dumping practices. On closer scrutiny, the two criteria put forward by the author
are also problematic. According to the first, all foreign direct investment flows to
low-wage countries could be viewed as ‘dumping driven’. Vaughan-Whitehead
fails to distinguish between efficiency- and market-seeking investments and
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neglects to account for the company practice of transferring the majority of
labour-intensive operations to worker-rich countries and concentrating the higher
value-added activities at home, which might enhance a company’s competit-
iveness and, in consequence, benefit both the home- and the host-country units.
The second criterion, on the other hand, recalls Eurofound and Alber and Stand-
ing’s benchmarks: it is impossible to assess how much a firm should pay its
employees, or at which point exactly host-country wages are ‘well below’ those
in the home country.

To conclude, the available scholarly definitions of social dumping suffer from
considerable flaws. They either confuse lower wages and inferior employment
standards with social dumping and ‘unfair’ competition, or mix positive and
normative elements, arbitrarily designating the social standards of high-wage
countries as the universal criteria. Moreover, most studies take the form of
single-case studies and focus on a particular regulatory context, which creates
the impression that the term is applied to unrelated phenomena. In a bid to avoid
normative traps and to bring different manifestations of social dumping under a
common analytical umbrella, we construct our definition of social dumping on
the basis of recent theoretical literature on the role of regulation in capitalist
economy, and that on current trends in market expansion. We lay out our concept
in the following two sections and subsequently move to the analysis of recent
trends in European integration through the prism of opportunities and incentives
for social dumping that they have provided.

Competition and regulation in capitalist markets

In the simplified reading of neoclassical economics embraced by contemporary
market libertarians, the market mechanism is considered the most efficient
instrument for allocating scarce resources. In line with Adam Smith’s ‘invisible
hand’ paradigm, the benevolent effects of free market exchanges and unbridled
competition are not limited to those involved in concrete transactions. Insofar as
the rivalry between profit-maximizing actors drives innovation and pushes down
the prices of goods and services, it benefits consumers, stimulates economic and
technological progress, and thus serves wider societal interests.” This seemingly
positive feature of the free market is often invoked to justify the laissez-faire
approach to economic regulation and policymaking. According to its proponents,
any form of intrusion into free market operations is harmful because it skews the
self-regulatory potential of the system, leading not only to reduced economic
performance but also to suboptimal aggregate outcomes.

Arrow and Debreu’s general equilibrium model demonstrated that the neo-
classical notion of benevolent markets rests on assumptions that are impossible
to find in practice. Since then, the catalogue of recognized market failures (i.e.
situations where the pursuit of individual self-interests does not lead to efficient
outcomes) has been steadily growing. However, whereas traditional accounts of
market failures have focused on mechanisms that undermine the ‘invisible hand’
mechanism, recent contributions to the field of economic theory assert that the
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very logic of market competition may in itself constitute a market failure.
Drawing upon earlier work by Schelling (1978) and upon insights from Dar-
win’s natural selection theory, Frank (2011) observes that human attainment is
often assessed not in terms of one’s absolute performance but according to how
well one fares relative to others. In the case of so-called positional goods, whose
value is measured in terms of their relative rather than their absolute consump-
tion, people have an incentive to build up advantages over their rivals.® If left
uncontrolled, however, this process can lead to wasteful spending and underin-
vestment in non-positional goods. Positional struggles rarely translate into the
expansion of the common good and may actually prove harmful to individual
and community interests.

Positional competition features in many everyday situations and is also one of
the principal mechanisms guiding the behaviour of self-interested market parti-
cipants. Business success does not depend on the absolute levels of investment
or costs incurred by market participants but on their relative performance vis-a-
vis their competitors. In an effort to outcompete its rivals, a company may invest
excessively in a certain area, far beyond what would be considered optimal if the
absolute and not the relative performance mattered. Alternatively, it might cut
expenditure, in a domain that does not directly affect its market position, down
to a level that adversely affects its general performance. The problem is that
once a firm makes a move of this kind, it gains a merely temporary advantage
over its competitors, who soon follow a similar course. According to Frank,
unbridled competition results in ‘expenditure cascades’ (Frank, 2011, p. 61),
while in other contexts it leads to a ‘race to the bottom’ among self-interested
market participants. Even though, at the end of the day, the relative position of
the competing firms has not changed in terms of market shares, they have all
wasted resources that could otherwise have been used in a more productive way,
or they have engaged in unnecessary cost-cutting that has not only reduced the
efficiency of their own operations but may also have harmed broader societal
interests. All in all, then, in the case of positional competition actors’ pursuit of
individual gain does not translate into a common good. In most instances, the
benevolent effects of the ‘invisible hand’ fail to materialize because it is more
the exception than the rule that individual and group interests coincide.

To illustrate the above argument, let us consider a firm that seeks to outcom-
pete its rivals by lowering its expenditure on wages and reducing the quality of
its employees’ working conditions. Employee compensation is a non-positional
good because, at least at face value, a wage scale is an internal company affair
that does not influence the company’s position relative to its market competitors.
By contrast, a company’s performance is highly positional: it is subject to finan-
cial market discipline and is reflected, for instance, in share prices and the CEO’s
remuneration. Initially, the cut in employee compensation or a shift towards
poorer employment conditions gives the enterprise an advantage, which soon
disappears, however, as other firms follow suit and reduce wages and social pro-
tections to a comparable level. Moreover, seeing their wage levels drop and
working conditions deteriorate, workers may lose their motivation and work less
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productively, which will impact negatively upon the company’s business results.
Furthermore, as a result of the reduced income, employees’ purchasing power
may decline and translate into lower levels of demand. At the end of the day, it
may turn out that nobody benefits from the ‘race to the bottom’: while the rel-
ative positions or market shares of the companies implementing the cuts are
similar to their values at the outset, they may be suffering from decreasing sales
and plummeting corporate profits. The social and economic implications of the
salary slash may be even broader and involve deteriorating living standards and
lower levels of economic growth.

It would undoubtedly be in the interest of market participants not to engage in
wasteful rivalries of this kind. However, none of them has an incentive to unilat-
erally change his or her behaviour and withdraw from the race because they
would lose out vis-a-vis those competitors who nevertheless decide to increase
(or reduce) their spending in order to improve their relative position, irrespective
of the negative consequences. Unfettered competition can therefore be a destruc-
tive force — a specific form of market failure. It creates collective-action prob-
lems that may threaten economic efficiency and long-term market sustainability
and hinder the provision of public goods.

How can the negative effects of positional competition be eliminated or at
least reduced? This cannot be achieved by relying on the self-regulating market,
which, far from offering a solution, is actually the very source of the problem.
Instead, competition-driven collective-action problems similar to those described
above can be solved by means of market regulation. Well-designed rules pro-
hibit harmful activities or remove the incentives that encourage individual actors
to participate in wasteful spending. Health and safety regulations are a case in
point: by setting standards for employee protection, they prevent companies
from endlessly reducing their spending on safety measures — a non-positional
variable that would otherwise be a likely target of cost-cutting schemes. More-
over, thanks to their universal character, they induce a change in the behaviour
of market participants that would not be initiated through individual actions.

Beyond the effects of positional competition, regulation is also used to correct
other failures associated with the unfettered functioning of markets. It makes up
for informational asymmetries and the resulting lack of trust, and thus encour-
ages actors to enter long-term contractual arrangements. It also prevents the
abuse of market power by limiting the scope for predatory and rent-seeking
behaviour, and protects the state and other non-market institutions from being
captured by particularistic interests (Bruszt, 2002). Importantly, the rules gov-
erning markets are not limited to written laws and statutes, but rather also
encompass informal codes of conduct and ‘ways of doing things’ that structure
and guide the behaviour of actors in a given political-economic setting (Berntsen
and Lillie, Chapter 2, this volume). These rules may also be enshrined in the
procedures that govern the collective bargaining process, or take concrete shape
through the deliberations of the social partners (Arnholtz and Eldring, Chapter 4,
this volume). All of these formal and implicit norms provide a framework within
which private market relations — contractual exchanges between self-interested



8 M. Bernaciak

actors — take place (Streeck, 2010). Rather than being shaped by pure market
forces, then, well-functioning markets are actually constructed. Not only their
long-term efficiency, but also their very existence depends on the presence of
rules that establish rights and enforce obligations enabling market participants to
maximize their profits in a predictable, ordered and closely supervised
environment.

Social constraints and the appeal of social dumping

Social regulations constitute an important element in the construction of capital-
ist markets. As observed by Polanyi (2001, p. 75), people are not commodities in
the same sense as goods: even though a worker’s work in the capitalist system
has its market price referred to as ‘wage’, labour constitutes a field of activity
that has ‘not [been originally] produced for sale’. For this reason, human beings
cannot be fully subjected to market forces; the extension of market principles
into all areas of societal life would destroy the very substance of society. In order
to prevent the devastating effects of universal commodification, society needs to
retain the ability to limit the exposure of its members to untamed market mecha-
nisms. To use the term coined by Polanyi, it has to embed the market by subject-
ing it to a system of regulatory checks and controls. At the same time, society
also needs to preserve those institutions governed by non-market logic that assist
the weaker or more vulnerable members of the community and decrease their
dependence on the market as the principal provider of goods and services. In
practice, market embeddedness may take different forms, and its extent varies
across specific political-economic settings. Most measures, however, fall within
one of the three categories identified by Polanyi: ‘factory laws’, workers’ repre-
sentation structures and social legislation. Labour laws and industrial relations
institutions protect employees from abuse and exploitation, enabling them to
defend their interests and to co-shape market and corporate governance pro-
cesses. Social and welfare policies, on the other hand, are based on the principle
of redistribution and ‘decommodify’ certain members of the community, allow-
ing them to maintain decent living standards by relying (fully or partially) on
non-market income sources and provisions (Esping-Andersen, 1990).

It is not only society that has to be protected from excessive exposure to
‘bare’ market forces, however. Social controls and bridles are indispensable for
ensuring the undisturbed operation of capitalist markets. This is because, as
argued during our earlier discussion of Frank’s (2011) volume, competition often
tends to channel actors’ behaviour into inefficient or wasteful activities. The
wide spread of such practices would not only undermine the viability of indi-
vidual business ventures, but could also lead to the decline, or even the disinteg-
ration, of the economic system as a whole. From this perspective, welfare
policies cushioning the effects of market forces, as well as regulations prevent-
ing or discouraging actors from undertaking socially harmful activities, may be
viewed as market-sustaining devices. As argued by Streeck (1997), social
restrictions on self-interested rationality may even go beyond this protective
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function and enhance firms’ economic performance. Employment protection and
minimum-wage regulations may seem restrictive because they prevent com-
panies from cutting wages below a certain level and from ‘hiring and firing’ as
they see fit, but, at the same time, they encourage long-term planning and con-
tinuous investment in human capital. Similarly, collective bargaining and co-
determination rules limit managerial autonomy but also help build trust between
management and workers, boost a sense of responsibility for company perform-
ance among employees and stimulate productivity increases. Over time, social
constraints may lead to the redefinition of corporate identity, inducing a shift
from low-cost to high-quality, capital-intensive production. In this new market
segment, a highly motivated, skilled workforce and an ability to innovate consti-
tute key competitive advantages, and thus what used to be viewed as ‘constraints
... can open up as yet unknown [business] opportunities’ (Streeck, 1997, p. 203).
Certain welfare institutions can similarly serve as a ‘productive factor’ (Ferrera
et al., 2001) by contributing to social cohesion and leading to a more efficient
utilization of human capital. Universal social security schemes, for instance,
create an expectation of temporary relief in the event of job and income loss,
stimulating more efficient job—skill matches and benefiting both the jobseeker
and the economy.

Despite their beneficial aggregate effects and positive long-term impact,
however, the arrangements set up to protect society from the adverse effects of
unbridled competition clash with capitalist markets’ tendency to expand and
subsume those elements of societal activity that do not operate in line with their
logic. This process of market expansion, or marketization, may be defined as the
introduction or intensification of price-based competition in areas that in the past
were sheltered from market pressures (Greer and Doellgast, 2013). It might
involve the spread of markets and their self-regulating logic into new geograph-
ical regions or new fields of activity, or the increasing depth of commodifica-
tion, resulting from the growing exposure of societal actors to the market
mechanism (Streeck, 2010).

In the academic literature, the recent phase of market expansion is viewed as
the result of policy decisions at the national and supranational level inspired by
neoliberal ideology (see van Apeldoorn and Horn, 2007; Standing, 2009;
Crouch, 2013). It must be remembered, however, that marketization is not syn-
onymous with deregulation, which is the dismantling of regulations and institu-
tions orchestrated and implemented by policymakers. As argued by Greer and
Doellgast (2013, p. 2), marketization is ‘institutionally thick’ in the sense that
alongside the gradual elimination of legal and institutional barriers to the market,
it involves the creation of a brand-new set of bodies that, unlike the protective
institutions in the Polanyian tradition, are geared towards supporting the market-
based logic of exchanges. Against this background, the authors identify major
directions of the current wave of marketization. The increase of contractual,
price-based relations and the creation of internal markets of goods and services
within what previously used to be a single organization or company both signify
the growing spread of markets. Marketization unfolds through the disintegration
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of corporate value chains, the privatization of public assets, the practice of out-
sourcing and the creation of semi-independent subsidiaries; it can take place not
only within a single economy but also at the cross-border level via foreign direct
investments and international trade in goods and services. As markets expand
and actors who are external to the company’s core become asset holders, sub-
contractors and suppliers, price mechanisms and uniform criteria for quality and
expenditure calculation are adopted. The resulting standardization of goods, ser-
vices and production processes enables performance comparisons between indi-
vidual establishments or service providers, stimulating rivalry within the value
chain. By contrast, the increasing reliance on active labour market policies
(ALMPs) testifies to the increasing depth of the market and to the growing expo-
sure of society to market mechanisms. By imposing stricter conditions for benefit
distribution, ALMPs seek to steer the unemployed back into the market. More-
over, much as they aim at increasing jobseekers’ employability, they often lead
to their commodification at the lower end of the wage scale. Finally, the liberali-
zation of labour migration regimes in combination with policies promoting
cross-border labour mobility simultaneously extends and deepens international
markets for labour. As previously sheltered national labour markets are opened
up to new entrants, job competition intensifies, affecting not only demographic
and employment structures, but also the prices and wage levels in a given
political-economic setting.

The above examples suggest that market expansion not only proceeds in a
‘top-down’ fashion through deregulation drives and the establishment of
market-enabling institutions, but also follows directly from the strategic
choices of self-interested market participants. Since the beneficial effects of
regulatory constraints materialize only in the long term, rational actors forced
to act according to the short-term market logic will view them as barriers to
profit maximization. In a similar vein, despite the positive aggregate impact
of regulation, from the point of view of a profit-maximizing individual it
would nevertheless be optimal if he or she could undercut or evade the exist-
ing norms at the same time as his or her rivals are abiding by them. As argued
by Frank (2011), market actors will primarily be interested in improving their
position vis-a-vis their competitors and, in the course of this rivalry, they are
likely to sacrifice non-positional goods such as wages and working conditions.
As a result, instead of internalizing social norms and constraints imposed
upon the market, individual market participants will have an incentive to
ignore them or to adjust them to serve their own needs. In the words of
Streeck (2010, pp. 15 and 21), ‘a typical rule taker’ may be rewarded with a
higher profit or a larger market share ‘for undercutting public or private regu-
latory institutions’.

It is in the context of actors’ pressures on the regulatory framework that the
notion of social dumping comes into play. We view social dumping as a specific
subcategory of marketization — market actors’ rebellion against social norms and
obligations that may negatively affect their profit margins and market position
in the short term. We accordingly define it as the practice, undertaken by



Introduction 11

self-interested market participants, of undermining or evading existing social
regulations with the aim of gaining a short-term advantage over competitors.

The actor-driven social dumping and ‘top-down’ marketization initiatives dis-
cussed earlier in this section do not take place in isolation, but rather are mutually
reinforcing. The spread of certain forms of social dumping may induce legislative
changes that de-penalize or even encourage such practices, or may prompt the cre-
ation of institutions ensuring the further expansion of the market mechanism at the
cost of social regulation. This may also have an impact upon social conventions
and those elements of the regulatory structure that are not formally enshrined in
law: by affecting the societal perception of what constitutes a social norm, the
spread of social dumping may lead to societal approval (or, conversely, to a more
categorical rejection) of a given behavioural pattern. On the other hand, social
dumping practices are encouraged by national and supranational initiatives to
expand markets. Insofar as deregulation and the establishment of market-making
institutions expose previously sheltered actors to competition, or increase their
exposure to competitive pressures, they provide them with incentives to disregard
or contest the social constraints that still remain binding for their rivals. In the next
section, we apply this logic to the process of EU economic integration to demon-
strate how the excessive focus on market-expanding measures in Europe has
encouraged market actors to engage in social dumping.

Europe: from social model to social dumping?

In the first three decades after World War Two, the countries of Western Europe
developed at an unprecedented speed. Alongside high levels of economic growth
and substantial productivity increases, the post-war ‘miracle’ brought about a
spectacular rise in living standards across all societal groups. The speedy
recovery and the balanced economic expansion that followed were by no means
accidental, however. They relied on rules and institutions put in place by Euro-
pean governments to contain market forces and to channel the behaviour of indi-
vidual market actors for socially desirable outcomes. Together with basic social
laws enacted at the level of the European Economic Community (EEC), this set
of values, norms and policy instruments constituted a uniquely European
approach to socioeconomic policymaking or, to use the term popularized by the
former President of the European Commission Jacques Delors, added up to the
‘European Social Model” (Jepsen and Serrano Pascual, 2005, p. 234). According
to Ferrera et al. (2001), this paradigm’s common features encompassed basic
universal social security systems, collective bargaining institutions and struc-
tures for the representation of socioeconomic interests, as well as high levels of
income equality. In a similar vein, Vaughan-Whitehead (2003) identified sub-
stantial elements of the ‘model’, which included labour law and public services;
policy principles guiding its creation (such as non-discrimination and equal
opportunities); and various forms of social activism that it stimulated — in par-
ticular social dialogue, collective bargaining and civil society’s involvement in
the policymaking process.
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To be sure, the existence of common traits by no means implied that national
varieties of regulatory systems ceased to exist. European countries continued to
exhibit considerable variation with regard to their welfare and industrial relations
institutions, the extent of social protection provided and the degree of institutionali-
zation of specific governance instruments. These differences could be traced back
to institutional legacies, national values, and power relations between major socio-
economic and political groups (Ebbinghaus, 1999). Nor did the existence of such a
model mean that the national systems, once established, remained intact; on the
contrary, they were constantly evolving as a result of internal deliberation and exter-
nal pressures (see e.g. Pierson, 2001; Streeck and Thelen, 2005). What was
important, however, was the shared logic behind the post-war social systems. By
embracing the European Social Model, Western European governments had com-
mitted themselves to protecting their citizens from the negative effects of exposure
to market forces by providing them with social safety nets and non-market-based
income sources. At the same time, they had given organized interest groups an
opportunity to co-shape the course of social and economic policies, creating a space
for necessary market corrections and interventions for the sake of the common
good. The effect of this regulatory effort was a two-track policy course combining
the goal of economic efficiency with that of social cohesion, which distinguished
Europe from other developed parts of the world. While the US and East Asian
countries exhibited equally impressive levels of economic growth, Western Europe
fared much better in terms of equality and social justice (Vobruba, 2001).

Over time, however, the balance between market expansion and social protec-
tion began to change. The first cracks in the European Social Model appeared in
the early 1970s. Following the oil crisis, economic growth in most Western Euro-
pean countries slowed down or stalled completely. In an effort to bring down
rapidly growing unemployment figures, Europe’s governments resorted to new
policy remedies inspired by the neoliberal ideology. At the same time, increased
competition from other regions of the world, in particular from the US and the
expanding East Asian economies, forced European leaders to seek new ways of
raising economic efficiency and forging growth opportunities for domestic busi-
nesses. To an extent, the solutions adopted to tackle the economic stagnation and
external pressures remained country-specific and mirrored the existing differences
in the countries’ institutional set-ups and political-economic interest constellations.
The general trend, however, was one of increased reliance on markets and a
growing belief in their efficiency-enhancing impact. These ideas have also made
their way to the supranational level and thus influenced the two major European
integration projects implemented since the 1980s: the launch of the EU Internal
Market and the enlargement of the EEC (EU) to the south and to the east.

The EU Internal Market: liberalization and regulatory stalemate

The creation of the Internal Market featured in the Treaty of Rome as one of the
goals of the EEC. In a nutshell, it entailed the gradual consolidation of EEC
member states’ markets into a common market space. By allowing goods,
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capital, labour and services to move freely across national boundaries, the
Internal Market was expected to boost international trade and investment,
enabling companies to benefit from increased specialization, higher economies
of scale and foreign demand. The first step in this direction was the elimination
of tariffs and quantitative restrictions on intra-EEC trade, followed by the estab-
lishment of customs union among the member states in 1968. The process gained
new momentum in the 1980s, not least as a result of vigorous lobbying by inter-
national business representatives (Van Apeldoorn, 2002). The Single European
Act signed in 1986 set 1992 as the provisional deadline for the completion of the
Internal Market process. The integration of European service markets advanced
at a slower pace, with two landmark acts — the Posted Workers Directive (PWD)
and the Services Directive — being introduced in 1996 and 2006, respectively.
The process of building a unified European market space has been a large-scale
exercise in marketizing. It has involved the removal of constraints on cross-border
business operations and the introduction of the market mechanism in domains that
had traditionally been sheltered from competitive pressures, such as utilities and
certain public services (Clifton ef al., 2003; Keune et al., 2008). The speed and
vigour of the Europe-wide liberalization drive, however, has not been matched by
the development of joint norms and regulations aimed at protecting market actors
and society from excessive exposure to competition. As argued by Scharpf (1996),
this has largely been a result of the EEC/EU’s institutional set-up. The two institu-
tions charged with furthering the Internal Market agenda — the European Commis-
sion and the European Court of Justice (ECJ) — have a supranational character and
are not subject to the control of national constituencies. As a consequence, they
were able to act relatively promptly and pursue the Internal Market agenda
‘without much political attention’ (Scharpf, 1996, p. 15). The principle of suprem-
acy of EU law over national legislation, enshrined in the Treaty of Rome and sub-
sequently confirmed by the ECJ’s rulings, legitimized their market-making efforts.
It has only been in the context of recent ECJ decisions which explicitly put eco-
nomic freedom before fundamental social rights that the wide scope of these insti-
tutions” mandate and the lack of democratic accountability have come under
criticism (Hopner, 2012). In contrast, joint social regulations at the Community
level needed to be based on a compromise within the intergovernmental Council
of Ministers. Such agreement was difficult to reach, however, because cross-
national differences in factor prices and factor productivity translated into diverg-
ing preferences with regard to the extent of social protection that should be
provided. Countries adhering to lower standards feared losing their competitive
advantage and thus preferred to abstain from joint regulation or to set European
standards as low as possible. At the opposite end of the spectrum, states character-
ized by high levels of social protection were reluctant to accept the logic of ‘lowest
common denominator’, fearing the subsequent pressure on standards in their own
jurisdictions. The resulting stalemate was sometimes solved by means of compen-
sation (e.g. in the form of social funds) offered by richer countries to the poorer
ones in exchange for the latter’s acceptance of a more stringent Community regu-
lation (Leibfried and Pierson, 1995). More often than not, however, conflicting
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preferences within the Council precluded the development of joint social rules,
resulting in a ‘fundamental asymmetry’ between negative and positive integration
in Europe (Scharpf, 1996, p. 15; see also Crouch, 2013) and the reduction of the
Internal Market’s raison d’étre to its liberalizing function.

Neither could the expansion of the European market be counterbalanced by
protective social regulations at the national level. As argued by Pelkmans (2012),
the Internal Market regime guaranteed actors unconditional access to other
member states’ markets and thus went beyond the provisions of standard agree-
ments on trade liberalization. Potential restrictions on these freedoms needed to
be well grounded and applied only in strictly defined situations. But even if reg-
ulatory interventions were allowed, European governments would have little
incentive to impose more stringent rules. Once the scope of the market ceased to
overlap with state boundaries, any attempt at the national level to introduce addi-
tional restrictions or to enact regulations stricter than those in other EU countries
could result in capital flight and the shift of productive activities towards other,
more permissive environments. In this respect, the creation of a Europe-wide
market space has not only limited EU member states’ regulatory capacity but has
also opened the door to ‘regime shopping’ and a ‘race to the bottom’ in relation
to market, social and environmental norms (Leibfried and Pierson, 1995).

EU enlargement: diversity and growing competitive pressures

Tensions between social regulations and the market-making agenda became par-
ticularly pronounced with the extension of the European market to the Southern (in
the 1980s) and the Central-Eastern European (CEE) countries (in the 2000s). From
the point of view of high politics, the rationale for the two enlargement rounds was
never called into question. The former round was viewed as a major factor in stabi-
lizing the three newly democratized Mediterranean regimes; it also had geopolitical
importance in that it expanded the Western European capitalist camp (Wallace,
1979; Verney, 2006). Similarly, EU eastern enlargement was regarded as an
important step towards the reunification of the continent, marking the CEE states’
‘return to Europe’ after several decades of the East—-West divide. In both instances,
however, economic disparities between ‘old” EEC/EU member states and the new-
comers became a matter of concern. In a report issued in the 1960s, the European
Commission still referred to Greece as a country ‘in the course of development’
(quoted in Siotis, 1981). In 1975, Spain’s GDP per capita was 71 per cent, and Por-
tugal’s only 49 per cent of the EU average (Hutsebaut, 1979). In the early 2000s,
the East-West gap was even wider, with CEE candidate countries’ GDP per capita
amounting to only 45 per cent of the EU average (Krings, 2009). As regards earn-
ings, gross annual wages across the post-communist region remained far below
EU-15 standards: in 1999, Slovenia arrived at 71 per cent and Bulgaria at only 22
per cent of the EU average (Kunz, 2002). The statistical differences were supple-
mented by qualitative reports pointing to the fragility of tripartite structures in CEE,
politicized industrial relations systems and half-hearted adoption of the already
meagre EU social acquis (Meardi, 2012).



Introduction 15

The post-enlargement European market offered fertile ground for the evasion
of social regulations. With regard to cross-border service provision, Greek, Por-
tuguese and Spanish firms initially posted their workers on the territories of other
member states and paid them in line with their home-country rates. In view of
concerns over low-wage competition, the ECJ ruled, in the 1990 Rush Portu-
guesa case, that EEC member states could extend certain (and potentially even
all) employment regulations to posted workers. However, the focus on basic
rules later established by the PWD and subsequent ECJ rulings made it possible
for companies to exploit the difference between minimum and standard levels of
protection. Combined with weak enforcement, the minimum-protection approach
has made employee posting particularly prone to social dumping. In manufac-
turing sectors, the extended Internal Market has enabled companies to move pro-
duction to cheaper or less regulated locations in Southern and, later on,
Central-Eastern Europe, or to use the threat of exit to extract concessions from
employees in more stringent regulatory settings. Large multinational companies
have also found it easier to play off national governments against one another,
making investments conditional upon generous subsidies and labour market
reforms, which has sometimes led to regulatory ‘races to the bottom’ (Bohle,
2008). Finally, the prospect of labour migration from new, low-wage EU
member states has increasingly become an object of concern. In the aftermath of
both southern and eastern enlargement, most ‘old” member states temporarily
imposed labour market restrictions. While the transition periods admittedly
reduced migratory inflows into certain jurisdictions, they also encouraged bogus
self-employment that often amounted to social dumping (Galgoczi ef al., 2012).
As shown by Guzi and Kahanec in Chapter 5 (this volume), migrants are more
likely than native workers to work in precarious jobs, which enables the firms
employing them to cut costs spent on wages and social contributions. Moreover,
the growing pool of foreign workers has decreased companies’ dependence on
local workforces, putting pressure on wages and working conditions in the host
countries.

Scharpf’s (1996) account of regulatory traps in the context of the hetero-
geneous Internal Market may be applied both to the southern and the eastern EU
enlargement rounds. In the context of debates on the PWD in the early 1990s,
the divide between Northern European countries (pushing for a wide catalogue
of social standards applicable to posted workers and shorter grace periods during
which posted companies could still apply home-country regulations) and
Southern European and Anglophone states (demanding less stringent regula-
tions) was particularly apparent (Eichhorst, 1998). Following EU eastern
enlargement, CEE governments became vocal defenders of EU economic
freedom. They supported the original Commission proposal for the EU Services
Directive and the so-called country-of-origin principle, which stipulated that an
individual or a company was allowed to provide services in the territory of
another EU member state on the basis of the laws and regulations of his or her
country of origin or the country of establishment of the business, and not those
of the host state (Gajewska, 2009). Even though the final version of the Directive
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did not follow the country-of-origin logic, the discord continued. In written
observations submitted to the ECJ in the context of the Laval and Viking cases,
CEE governments, together with the UK and Ireland, advocated the primacy of
economic rights over social protection — at a time when the remaining EU
member states were arguing the opposite (Lindstrom, 2010). More recently, the
majority of CEE countries suggested that only a limited catalogue of national
control measures be included in the planned PWD Enforcement Directive.
These examples point to the existence of deep political cleavages in the
enlarged EU and dash hopes for a more balanced development of social and
market-making regulation in the foreseeable future. Particularly with respect to
the EU eastern enlargement, then, one can speak of a double-negative effect:
the process has simultaneously ‘exacerbate[d] the scope and nature of regime
competition within Europe’s integrated market, and threaten[ed] to stall further
Europeanisation of the institutions and processes of labour market regulation’
(Marginson, 2006, p. 12).

By focusing more closely on the EU Internal Market and EEC (EU) enlarge-
ment, we do not wish to claim that social dumping has been unique to these two
processes. As shown by Frank (2011), the very logic of competition provides
market participants with powerful incentives to avoid or circumvent regulatory
constraints, including social regulations. Tensions between the existing con-
straints and the possible short-term benefits of evading them are inherent in the
capitalist system of production and accumulation; as a result, social dumping is
practised by different groups of actors in a variety of market settings. In the
European context, however, these two instances of ‘top-down’ marketization
inspired by the neoliberal ideology have been particularly relevant. They have
simultaneously extended both the scope and the depth of the European market,
leading to the unprecedented intensification of price-based competition. In effect,
not only have they made micro-level rule evasion more prevalent, they have also
provided market participants with new strategic opportunities to contest or
‘bend’ the existing social constraints. As the threat of social dumping has
become more imminent, it has grown into one of the most pressing political and
social concerns in Europe. It has also emerged as an important topic of popular
and policy debates.

Outline of the book

This volume is divided into three parts. The first focuses on social dumping prac-
tices pursued in the context of cross-border employee posting and labour migra-
tion. In Chapter 1, Torben Krings and his co-authors assess the impact of
post-2004 enlargement migration upon Irish labour standards by examining the
construction and hospitality sectors. They argue that the specific repertoires of
social dumping actions they found in their study mirror the differences in the
regulatory settings of the two industries. In construction, where social partner-
ship traditions were strong, social dumping was synonymous with the breach or
circumvention of collective agreements, whereas in hospitality — a traditionally



Introduction 17

low-wage, bargaining-free sector — it involved non-compliance with the coun-
try’s employment legislation. The chapter also presents migrant workers’ atti-
tudes towards social dumping, showing that the longer they stayed in Ireland, the
more actively they demanded better pay and working conditions. The theme of
different social dumping strategies is continued in Chapter 2 by Lisa Berntsen
and Nathan Lillie, which examines the activities of companies employing
migrant and posted workers in the Dutch and Finnish construction and distribu-
tion sectors. Exploring the different ways in which the firms engage with the two
countries’ regulatory frameworks, the authors identify three forms of social
dumping: regulatory evasion, defined as the violation of existing norms; regula-
tory arbitrage, which involves the strategic choice of the applicable regulatory
regime; and regulatory conformance, in which norms are formally respected but
at the same time are manipulated for cost advantage. Chapter 3 by Marcus
Kahmann extends the scope of the social dumping debate beyond recent EU
enlargement rounds and looks at the working conditions of irregular third-
country (i.e. non-EU) migrant workers in the French construction industry. He
shows that this group is assigned to the most physically demanding jobs, is
deprived of basic social rights and is permanently threatened with dismissal.
These abusive practices pursued by temporary work agencies have been driven
not only by the increased use of outsourcing in the construction sector, but also,
paradoxically, by government policies aimed at preventing migration and at
combating illegal employment, which have pushed irregular third-country
workers outside the boundaries of the regulatory system. In Chapter 4, Jens Arn-
holtz and Line Eldring examine how social actors define what are regarded as
‘normal’ standards and what constitutes a deviation from the norm. They point
to the different understandings of social dumping in the two Nordic countries
Denmark and Norway: while the Danes define it as non-conformance with the
principle of equal treatment, in Norway it is understood as a breach of the
minimum standards. The authors conclude that these varying definitions of social
dumping have emerged as a result of differences with regard to the two coun-
tries’ labour market models, the numbers of CEE migrants they have received
and the composition of their governments during the EU eastern enlargement. In
the final chapter in this part of the book, Martin Guzi and Martin Kahanec
explore whether CEE migrants are disadvantaged vis-a-vis otherwise compar-
able native workers in the host countries with regard to employment or occupa-
tional status. They identify gaps in outcome variables that remain unexplained
by differences in the characteristics of immigrant and native populations. These
gaps point to the existence of a labour market cleavage that may result from
migrants’ conscious strategy of undercutting local labour standards, from dis-
crimination or from other unobserved factors. The chapter demonstrates the
limited applicability of quantitative approaches to the analysis of social dumping.
At the same time, it makes it clear that the cleavage between migrant and
domestic workers seriously threatens social cohesion in the host countries.

Part II examines social dumping practices that are related to cross-border
investment flows and production organization. Drawing on evidence from the
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European car industry, Ian Greer and Marco Hauptmeier (Chapter 6) show that
the process of investment distribution among company units involves the
extraction of labour concessions through so-called ‘whipsawing’, whereby indi-
vidual locations are played off against each other. The authors identify different
forms of whipsawing and discuss how it undermines collective bargaining
norms and industrial relations arrangements. They conclude that the large-scale
imposition of market relations in Europe has provided the business community
with an incentive to use competition as a lever to extract concessions from
labour and from the state, and that only encompassing regulation at the level of
the market as a whole would limit the scope of social dumping in this industry.
The theme of interplant competition is continued by Vera Trappmann in
Chapter 7. Focusing on multinational companies in the steel and IT sectors, the
author depicts a variety of strategies employed by central managements to
lower labour costs at individual locations, such as the use of the disinvestment
threat to extract wage concessions, the replacement of permanent workforces
with agency workers, outsourcing, and production relocations to cheaper or less
regulated environments. Trappmann argues that labour’s capacity to counteract
management pressures depends on the creativity and engagement of local
employee representatives. These localized responses, however, often involve
concession bargaining that is also a form of social dumping. Chapter 8 by
Volker Telljohann examines the impact of outsourcing on wages, working con-
ditions and industrial relations within automotive supply chains. He shows how
carmakers use outsourcing as a cost-cutting strategy, replacing unionized
workers on open-ended contracts with low-paid, unorganized labour. This leads
to the disintegration of plant and sectoral structures of interest representation,
especially at lower levels of the automotive supply chain. Telljohann also
describes workers’ efforts to minimize outsourcing-related social dumping
threats via the coordination of employee interest representation beyond
company and sectoral boundaries, organization at lower levels of the production
chain and the strategic use of transnational agreements to enforce labour stand-
ards at supplier companies.

Part IIT focuses on the effects of the ‘top-down’ marketization advocated by
EU and national actors, with a particular emphasis on the deregulatory measures
implemented with a view to boosting the economic performance and ‘competi-
tiveness” of EU member states.” In Chapter 9, Jan Cremers argues that in view of
the primacy assigned by EU institutions to economic freedoms, the Internal
Market legislation might pose a threat to national labour standards. Using evid-
ence from the international road transport and construction sectors, the author
documents instances of rule circumvention accompanying the application of EU
social security regulations and cross-border employee posting. He also points to
the abuse of the EU’s freedom of establishment through the creation of letter-
box companies. The author argues that the existing ambiguity regarding the
applicable laws impedes efficient rule enforcement and opens the door to social
dumping. The final two contributions focus on national-level deregulatory
drives. Vera S¢epanovi¢ (Chapter 10) examines patterns of competition over
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foreign direct investments in Hungary and Slovakia. In an effort to attract
investors, the governments of the two countries have reduced corporate taxes
and made labour markets more flexible, which has benefited the business com-
munity but had a negative impact on the welfare of broader social groups. The
author accounts for the states’ choice of the social dumping road to economic
growth by highlighting the role of pressure from investors and intraregional
benchmarking. However, she also points to the limits to this approach as stem-
ming from CEE societies’ desire to catch up with ‘European’ living standards
and from the inability of the states in question to stand up to the cost-based com-
petition posed by even cheaper locations in post-Soviet Eastern Europe. In
Chapter 11, Monica Clua-Losada reconstructs the Spanish path towards the low-
ering of employment standards in the period 1986 to 2008. The author argues
that successive Spanish governments adopted the rhetoric of ‘competitiveness’
to justify their attacks on the country’s regulatory framework. She also shows
that although labour market protections were dismantled during this period,
social policies largely remained intact, which may suggest that the Spanish
welfare state was used as a buffer to mitigate the negative effects of the narrower
scope of labour market protection.

On the basis of the evidence presented in the empirical contributions, the con-
cluding chapter reviews different forms of social dumping and reflects on its
short- and long-term effects. It also dispels popular misconceptions about the
notion and discusses prospects for limiting the extent of social dumping in
Europe.

Notes

1 Eurofound has recently withdrawn this definition from its dictionary and replaced it
with a review of popular and academic uses of the term.

2 Smith himself remained rather sceptical about the notion of the ‘invisible hand’. In par-

ticular, he did not argue that the pursuit of self-interest always leads to outcomes that

are beneficial for society as a whole (Sen, 1987; Frank, 2011).

For a detailed discussion of competition for positional goods, see Hirsch (2005).

All figures are at purchasing power parity.

Krugman (1994) discusses the pitfalls of applying the microeconomic concept of com-

petitiveness to macroeconomic phenomena.
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Intra-EU labour and
service mobility

Threat to labour standards?



1 Large-scale migration in an open
labour market

The Irish experience with post-2004
labour mobility and the regulation of
employment standards

Torben Krings, Alicja Bobek, Elaine Moriarty,
Justyna Salamonska and James Wickham

Introduction

The Irish migration experience at the beginning of the twenty-first century was
quite extraordinary. Within the space of a decade, the country’s share of foreign-
born population doubled to over 17 per cent (OECD, 2011, p. 385). In the
context of an open labour market and an unprecedented economic boom, Ireland
attracted large-scale migration from the new EU member states (NMS). Since
EU enlargement in 2004, more than half a million citizens from the NMS, in
particular from Poland, have arrived in the country. While this migration con-
tributed to economic growth during the boom years, it also raised concerns about
social dumping and a ‘race to the bottom’ in relation to employment conditions.
Although the boom came to an abrupt end in 2008, compliance with wage agree-
ments and employment regulations remains a significant challenge in the ‘post-
Celtic Tiger’ era.

This chapter explores the impact of recent mass migration upon labour stand-
ards in Ireland. It focuses specifically upon two employment sectors — construc-
tion and hospitality — that have been major destinations for NMS migrants.
Drawing upon qualitative interviews with Polish migrants and Irish firms,' the
chapter shows that employers have frequently used migrant labour as a cost-
cutting strategy in what may be classified as instances of social dumping.
However, these practices have varied, depending on the regulatory environment
and the role of unions in each sector. In construction, where unions are a
powerful force, social dumping mainly involved the breach of collective agree-
ments through subcontracting arrangements at the more informal fringes of the
sector. In hospitality, by now largely de-unionized and characterized by an
informal work culture, social dumping was often synonymous with non-
compliance with existing employment regulations.

More generally, both sectors experienced growing casualization of employ-
ment in the context of social dumping practices. While this was primarily an
employer-driven strategy, migrants did not necessarily perceive the casualized
employment relationship as a disadvantage, especially when the job was seen as
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only transitional and comparisons were made to Poland. However, the longer
they stayed in the country, the more assertive migrants became about their
employment rights, sometimes assisted by the unions. While some migrants
were able to negotiate better working conditions during the boom years, the 2008
recession fundamentally transformed the labour market situation in Ireland. In
times of rising unemployment, the bargaining position of employers strengthens
as domestic and foreign workers alike struggle increasingly to meet growing
demands for more flexibility in pay and working practices.

The chapter proceeds as follows. It first outlines the context of mass migra-
tion to Ireland and subsequent attempts to re-regulate the labour market. It then
presents evidence from the two sectors to illuminate the experiences of migrants
and the strategies of employers at the micro level. The chapter concludes by dis-
cussing the future of labour standards in post-boom Ireland, which continues to
host a substantial migrant workforce.

Mass migration in a ‘gold-rush’ labour market

The context of large-scale migration to Ireland from the NMS and elsewhere was
the ‘Celtic Tiger’ boom in the 2000s. Whereas in the 1990s the upswing was
driven by foreign direct investment and high-tech manufacturing (Barry, 2007),
the main driving force in the 2000s was the construction sector. An unpreced-
ented building boom not only created one of the worst property bubbles in recent
history but also generated a huge demand for additional labour. In the later boom
years, this demand was largely met by mass migration from Poland and other
NMS as the Irish labour market effectively ceased to be a ‘national’ labour
market in the context of EU enlargement.

Unlike the ‘guest-worker’ migration of the 1960s and 1970s, this East-West
mobility was not an organized form of labour migration but a free flow of people
and information. For potential migrants in Poland, Irish job offers were visible
on the Internet or communicated through informal social networks (Komito and
Bates, 2009). New transport technologies made Dublin easier to reach from
Warsaw than Warsaw from many provincial Polish towns. New arrivals could be
fairly certain to find employment, while employers could be quite confident to
have access to new labour. In short, the Irish ‘gold-rush’ labour market was
characterized by an apparently infinite demand for and a seemingly infinite
supply of new labour, whereby demand and supply mutually reinforced one
another and led to an explosion of new jobs.

As the territorial boundaries of the Irish labour market became permeable, the
composition of the workforce changed. In the 1990s, the vast majority of new
jobs were taken up by Irish nationals. Ireland’s late baby boomers of the 1970s
were entering the job market, more women were looking for work and Irish
emigrants were returning. However, the picture changed in the 2000s. Especially
from 2004 onward, two-thirds of new jobs were taken up by NMS nationals.’ In
other words, in the final years of the boom, employment growth was largely
driven by mass migration coming mainly from Poland, but also from Lithuania,
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Latvia and Slovakia. However, almost by definition, a ‘gold rush’ does not last
forever. In 2008, the boom came to an abrupt end as Ireland was hit by a sharp
recession and a concomitant decline in employment (see Figure 1.1).

At the time of EU enlargement in 2004, the unemployment rate in Ireland was
quite low, at around 4 per cent, which is usually regarded as being close to full
employment. The need for additional labour thus seemed self-evident in the light
of a fast-rising number of jobs and vacancies in the ‘gold-rush’ labour market.
However, it is worth bearing in mind that mass migration occurred at a time
when the employment rate in Ireland was ‘only’ 66 per cent and as such below
the ‘Lisbon target’ of 70 per cent set by the EU for its member states in 2000. In
other words, for Ireland, importing labour was de facto preferable to mobilizing
all the potential ‘indigenous’ workforce. This perhaps was not all that surprising
given that liberal market economies are more prone to importing labour to com-
pensate for skill and labour shortages (Menz, 2009). Whereas more ambitious
active labour market programmes would have required more strategic and long-
term planning, the boom years were characterized by instantaneous growth and
short termism, which to some extent encouraged dumping practices, especially
in the construction sector.

In relation to enlargement, there were particular concerns among many old
EU member states that labour mobility from the NMS could lead to incidents of
wage dumping and job displacement (Donaghey and Teague, 2006). However,
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Figure 1.1 Total employment of Irish and non-Irish nationals aged 15 years and over (in
’000s) (source: European Labour Force Survey (Eurostat, 2013); data com-
piled by authors).
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in spite of the large-scale migrant inflows, Ireland did not experience major
labour market dislocations. Its flexible labour market was able to incorporate the
new arrivals to the workforce without undergoing major displacements or exhib-
iting the levels of segmentation that are characteristic of immigrant workforces
in the Southern European countries (Schierup et al., 2006; see also Kahmann,
Chapter 3, this volume). While wage growth may have been moderated in some
less skilled occupations, employment opportunities for the domestic workforce
have not declined in the context of recent migration (Barrett, 2010).

The flip side of Ireland’s flexible and fast-growing labour market was a weak
enforcement of labour standards. Especially in the immediate aftermath of
enlargement and Ireland’s opening up of its labour market, non-compliance with
labour standards was quite widespread (Flynn, 2006; MRCI, 2006). However,
since many such incidents occurred in non-unionized workplaces, they were ini-
tially not an issue of major concern for the Irish trade union movement. This
began to change in 2004 when a multinational construction company, GAMA
Construction, was found to be paying its Turkish building workers wages that
fell well below the industry rates. Eventually, the Services, Industrial, Profes-
sional and Technical Union (SIPTU), Ireland’s largest union, became more act-
ively involved and intervened on behalf of the migrant workers, many of whom
were actually enrolled as members of SIPTU (Flynn, 2006).

If the GAMA case raised awareness about the plight of some migrants in
Ireland, it was the 2005 Irish Ferries dispute (in many respects a paradigmatic
example of social dumping) that captured the attention of Irish unions and the
broader public. The decision of Irish Ferries to replace over 500 of its mostly
unionized Irish staff with cheaper agency workers from Central-Eastern
Europe in the name of ‘competitiveness’ sparked off huge public protests, cul-
minating in a ‘National Day of Protest’ that saw around 100,000 people take
to the streets in Dublin and other parts of the country. Although the protest
marches organized by the Irish trade union movement had an inclusive outlook
(‘Equal rights for all workers”), resentment towards migrants increased among
some segments of the Irish public. There was particular concern about the
impact of mass migration upon employment conditions (Brennock, 2006). To
counter such tendencies and to prevent a segmentation of the workforce along
national lines, the unions responded with a rights-based approach to ensure
that ‘migrant workers have the same rights and protection as Irish workers’
(SIPTU, 2006, p. 21).

For the unions, besides efforts to put a greater emphasis on organizing
migrants (see below), the social partnership process became the main forum
for addressing issues such as labour market compliance. In negotiations for
the 2006 partnership agreement Towards 2016, the unions eventually suc-
ceeded with their demand for a stronger enforcement regime, not least
because the employer bodies were keen to maintain industrial peace and the
continuation of the partnership process. Among the measures agreed on by
the social partners was stronger protection against collective dismissals (so as
to prevent an Irish Ferries scenario ‘on land’) and the establishment of a
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statutory agency for employment rights. Although the proposed Employment
Law Compliance Bill has yet to be enacted — because employer groups began
to resist some of the agreed measures, especially following the onset of the
economic crisis (Doherty, 2011, p. 378) — the National Employment Rights
Authority (NERA) was already established as an enforcement body in 2007.
Since its inception, NERA has revealed relatively high rates of non-
compliance with employment rights in sectors such as construction and hospi-
tality that have a high proportion of migrants (NERA, 2009, p. 8). This
situation will be illustrated below at the micro level by presenting evidence
from a two-year qualitative panel study with a group of Polish migrants
complemented by employer interviews.

Migrant employment in the construction sector:
subcontracting and agency labour

In the first decade of the twenty-first century, Ireland experienced an unpre-
cedented construction boom. Its main driving force was the expansion of
domestic credit, leading to rapidly rising asset prices — a classic property
bubble. As the sector burgeoned, construction employment skyrocketed:
between the second quarter of 2002 and the same quarter of 2007, employ-
ment in this sector rose from 170,000 to 270,000 (CSO, 2011). After 2004 and
the opening up of Ireland’s labour market, much of this increase came from
mass migration (especially from Poland), which arguably contributed to sus-
taining the construction boom. Employment of Irish nationals also increased
in those years, suggesting that inward migration was largely complementary to
the domestic workforce (see Figure 1.2).> As many Irish workers moved into
semi-skilled job positions, there was a particular demand for less skilled con-
struction labourers. At the same time, NMS migrants were also recruited for
skilled trades occupations and, in smaller numbers, for higher skilled engi-
neering positions. Much of the recruitment was quite informal, often relying
on migrant networks to meet the fast-rising demand for additional labour
(Moriarty et al., 2012). The rapid growth in employment was of only short
duration, however. When the bubble burst in 2008, employment in the sector
virtually collapsed.

The Irish construction sector is governed by industry-wide collective agree-
ments known as Registered Employment Agreements (REAs), which are negoti-
ated between employer bodies and trade unions. Although union density declined
from 47 per cent to 27 per cent between 1994 and 2004 (CSO, 2005), unions
remain an important player in the industry and are able to a considerable extent
to enforce these agreements. However, at the fringes of the sector, informal
employment is more widespread. This is linked to some broader structural
changes in the industry: during the past two decades, large firms have trans-
formed themselves into ‘management firms’ (Veiga, 1999, cited in Schierup et
al., 2006, p. 239) that increasingly outsource individual tasks in the work process
to smaller firms so as to save on costs and acquire greater flexibility. Hence, the
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Figure 1.2 Irish and non-Irish employment in the construction sector (in *000s) (source:
Quarterly National Household Survey (CSO, 2011)).

number of manual workers who are directly employed by these ‘management
firms’ has diminished. While these firms retain a core of direct employees who
have specialist knowledge and cannot be easily replaced, manual labour is
increasingly sourced from subcontractors and recruitment agencies as the work
process has become more fragmented.

This “division of labour’ has important implications for migrant workers. For
many migrants, the main route into employment in the Irish construction sector
was through subcontractors and recruitment agencies (Krings et al., 2011).
Although subcontractors are formally bound by REAs, further down the subcon-
tracting chain the sector is less regulated and non-compliance with labour stand-
ards is more common:

They were paying me cash through an envelope. ... In addition to that I was
getting a form that I am a subcontractor for him.
(Bogdan, 24, painter, interview wave W1)

In the context of an informal work culture, migrants were less likely to receive
the prevailing rates for the sector:
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When it comes to wages, these are not great because we don’t even have the

minimum [wage] for labourers.... In the beginning I was earning really
small money ... 80 euros for ten hours. And then it was raised to 120 euros.

(Wiktor, 29, metal fixer, W1 [the lowest hourly REA rate

at that time was €14.88])

Hence, if ‘it is legitimate to speak of social dumping ... when foreign or local
companies employ their workers at conditions inferior to those laid down in the
host country’s employment regulations or collective agreements’ (Bernaciak,
2012, p. 26), then social dumping was relatively widespread in Irish construc-
tion, especially in the immediate aftermath of EU enlargement in 2004, when the
sector experienced rapid growth (Flynn, 2006). Indeed, it sometimes appeared as
if such cases were part of the ‘bargain of convenience’ between migrants and
employers. Especially in the early stages of a migrant’s time in Ireland a salary
just below the official rates still appeared to be reasonably good money, espe-
cially if comparisons were made to Poland (also see Anderson et al., 2006).

Having said this, we are not suggesting that migrants were generally content
with wages below the ‘going rates’. Indeed, our interviews indicate that the
longer they stayed in the country, the more assertive they became about their
employment rights:

In the beginning it was slightly illegal. But after two months of work I asked
for my rights and I got a contract, and I got the salary in accordance with the
laws.

(Bogdan, 24, painter, W1)

My colleague already went to the unions and they explained to him that our
minimum wages should be €14.50. And we will simply fight with the
company now to get our rights ... the Irish will always be the Irish, and the
foreigner will always be the foreigner, but we didn’t come here to work for
nothing.

(Wiktor, 29, metal fixer, W1)

A stronger insistence on employment rights is likely to be assisted by the fact
that, as EU citizens, Polish migrants have the same labour market rights as Irish
nationals. Further, the role of unions in the sector was of considerable impor-
tance. SIPTU, in particular, had raised the issue of employment rights among the
migrant construction workforce through various information campaigns and a
number of newly appointed Central-Eastern European organizers (Krings, 2007).
Indeed, in construction, where SIPTU was particularly active through its new
organizers, NMS migrants had a membership level of 17 per cent, which was
well above their average union density level of 10 per cent. This suggests that
union presence in the workplace in conjunction with duration of stay is the
crucial variable in accounting for differences in unionization among migrants
(Turner et al., 2008).
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Sometimes, however, migrants did not go to the unions or make use of the
official industrial relations channels when they encountered violations of their
employment rights. Instead, they tried to exert pressure on the subcontractor by
threatening to inform the general contractor about his practices, thus engaging in
a form of implicit regulation:

We threatened them [the subcontractor] that we will send [the unions] to the
main developers, those where they have the jobs from.... And the negotiations
started. After two weeks everything changed, we have kind of normal wages
now ... those lowest ones in construction, but it is much better anyway.
(Wiktor, 30, metal fixer, W2)

The large construction firms were quite aware that cooperation with non-
compliant subcontractors could generate negative publicity and have adverse
consequences for their own business. However, in spite of their insistence that
subcontractors adhere to the prevailing REAs, it appears that at least to some
extent they insulated themselves from responsibility for employee rights and
protection by making extensive use of subcontracting arrangements. This also
amounted to an attempt to circumvent the traditional industrial relations institu-
tions in the sector, given that there is less pressure to adhere to collective agree-
ments in a non-unionized environment:

The industry is very much unionized ... that’s probably another reason why
companies are not as keen to employ [people directly].... There is a tend-
ency then to say ‘well we push that on to a subcontractor, let him deal with
the problem’ ... the further down you go, it’s unregulated.

(Manager, large construction firm)

During the boom years, migrants viewed casual employment less problemati-
cally because there were plenty of job opportunities and they were sometimes
able to negotiate better working conditions. However, the 2008 downturn
dramatically changed the situation as employment sharply declined in the sector
(Figure 1.2). While both Irish and non-Irish workers have been affected by this
development, the latter have been hit the worst: employment of NMS migrants
in construction declined by two-thirds between 2008 and 2010 (CSO, 2011). For
those who remained in employment, work became more intense, especially at
the informal fringes of the sector:

They are trying to get more and more out of us.... Before we had a norm of
installing 50 plates per day, and now it is 70 per day.... If you are asking
too many questions ... then he [the boss] will simply tell you that you are
[just] a fixer and you will get fired ... I don’t know, to be honest ... I will be
going to work on Monday, for how long I don’t know. They could fire me
after the lunch break.

(Wiktor, 31, metal fixer, W4)
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Not only were job losses quite severe, but a certain amount of occupational
downgrading also occurred in the sector. Whereas Irish building workers largely
abandoned the less skilled labourer positions during the boom years (Bobek et
al., 2008), some of them have now returned to these jobs. In other words, natives
and migrants are increasingly in competition for the same jobs, which has led to
growing tensions in the sector:*

You can simply feel when somebody is treating you as a foreigner and you
can see that with this crisis now, you still work and, for example, his friends
don’t ... you can feel that he doesn’t tolerate you here.... When there are
some tensions or redundancies in the company, then everybody is trying ...
one nation is trying to get rid of the other.... The Irish were only the
foremen, nothing apart from that, but ... I saw that three or four of them are
working with us, two general operatives and one who screws the plates.
(Wiktor, 30, metal fixer, W3)

Predictably, the crisis exerted downward pressure on wages. Whereas wages
rose continuously during the boom, the recession has reversed this trend as the
bargaining position of employers has strengthened:

There are 20 men looking for every job now, pay scales have gone down.
There are crane drivers who now work for us for X amount, whereas two
years ago they wouldn’t have imagined doing that ... they got €250 a day,
now if they get €150 a day, they are lucky.

(Manager, recruitment agency)

Subcontractors and recruitment agencies were the most likely to lay off people
in the crisis. This does not mean, however, that such rather precarious employ-
ment arrangements are likely to disappear. Previous research has indicated that
non-standard forms of employment actually become more widespread in the
context of a downturn (Peck and Theodore, 2007). Indeed, some employers
stated their intention to increasingly utilize agency labour should they resume
recruitment in the future. This may offer greater flexibility in the light of pos-
sible future ups and downs in the industry.

In their quest for greater flexibility, some employers went even further and
began to challenge the system of industry-wide wage agreements. In May 2013,
a group of electrical contractors succeeded with a legal challenge against the
REA system, which was declared ‘“unconstitutional’ by the Irish Supreme Court
(Burke-Kennedy, 2013). At the time of writing (December 2014), the implica-
tions of this ruling are still unclear. So far, most construction firms appear to be
adhering to the REA system.’ One likely reason for this is the role of unions in
the sector, which, in spite of the recession, remain a powerful force and have
made it clear that they will not accept any deviation from existing agreements.
Moreover, employers may still have an interest in retaining a system of basic
wage rates so as to avoid a ‘race to the bottom’ in which they would have to
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compete with domestic and foreign service providers on costs. Hence, the main
employer body, the Construction Industry Federation (CIF), has so far not
advocated abolishing the REA system but has instead pushed for a reduction of
rates. Ultimately, and against the background of rapidly rising unemployment,
the CIF and the unions agreed in 2010 to a pay reduction of 7.5 per cent for all
wage agreements in the sector (which was substantially lower than what employ-
ers had initially sought) (Farrelly, 2011).

To summarize, the Irish construction sector experienced growing casualiza-
tion of work at its more informal fringes, where employers used subcontracting
and migrant labour as a cost-cutting strategy that often involved the breach of
collective agreements and employment regulations. However, the core of the
sector remained broadly regulated through the governance of the REA system
and the role of unions. In the end, it was the collapse of the construction bubble,
and not migration, that brought about serious labour market dislocations. While
employers might push ahead with further wage cuts and make use of more pre-
carious work arrangements such as agency labour in the future, it appears
unlikely that the sector will be completely deregulated.

Migrant employment in the hospitality sector: informality
and casual work

The hospitality sector in Ireland, as in many other countries, has traditionally
been a low-wage sector with comparatively low trade union density and a rela-
tively large share of less skilled occupations. Collective bargaining is largely
absent, although — until recently — Joint Labour Committees (JLCs) comprising
employers and worker representatives set the terms and conditions of employ-
ment for a number of low-wage sectors, including catering and hotels. Much of
the work in hospitality is casual and seasonal, often involving long working
hours and atypical work arrangements (Wickham et al., 2009). From the 1990s
onward, employment almost doubled as the number of hotels, restaurants, fast
food outlets and coffee shops soared.

After 2004 and Ireland’s labour market opening, the employment structure of
the sector changed. Whereas the share of Irish employees declined somewhat,
the share of migrant employment increased substantially (see Figure 1.3). This
raises the question as to whether Irish nationals were displaced by migrants. The
most likely scenario is that Irish nationals were replaced and possibly moved
into better jobs during the boom years, given that overall unemployment did not
increase (NESC, 20006, p. 45). Interestingly, however, since 2008 and the reces-
sion, the number of Irish employees in hospitality has increased, which suggests
that at least some Irish nationals are returning to jobs that would previously have
been regarded as ‘migrant jobs’.

Although casual work was always a feature of the hospitality sector, there is
little doubt that the fast expansion of low-wage jobs reinforced a trend towards
casualization and informalization. Many new employees had a short-term orien-
tation towards work, and there was a high rate of job turnover because ‘the
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workplace [was] not governed by any strong set of accepted social rules and the
customary practices that govern established jobs [were] substantially absent’
(Wickham et al., 2009, p. 88). During the boom years, employers appear to have
taken on virtually everyone regardless of qualification or experience:

She [the manager] didn’t even know where I had worked, what my name
was! I mean, I noticed that they hire everybody there. Well, unless during
an interview, I don’t know, somebody punched her in the face ... in general
they hire everybody.

(Olga, 21, waitress, W1)

Many migrants initially took on hospitality jobs that were below their qualifica-
tions. As also observed in research on Central-Eastern European migrants in the
UK (Anderson et al., 2006), they sometimes ‘traded off” a lower status job for
short-term economic gains:

I am struggling with it a lot as I am a very ambitious person and I didn’t
graduate from so many courses to work as a waitress, [ am aware of that....
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For the moment I have said to myself: ‘take it easy, work in the hotel, earn
some money, do what you need to do, and then ... we will see what’s going
to be next’.

(Iza, 28, hotel waitress, W1)

Many hospitality workplaces were characterized by high levels of informality
and non-compliance with labour standards. For instance, in 2008 the National
Employment Rights Authority found breaches of employment legislation in 85
per cent of inspected contract cleaning businesses, 78 per cent of hotels and 73
per cent of catering businesses (NERA, 2009). While this was primarily an
employer-driven strategy, Polish migrants did not necessarily perceive the casu-
alized employment relationship as a disadvantage, especially when the job was
seen as only transitional:

I didn’t have any job contract there [restaurant], I was working there ille-
gally. And all in all I didn’t know that I was working illegally ... I didn’t get
any pay slip, and I wasn’t asked my account number, they simply paid me
in cash. But that suited me because I worked there many hours, let’s say 50
hours per week, or even 60 when I wanted and I was not charged any taxes
... that suited me at that time, because I cared only about the money.

(Olga, 21, waitress, W2)

Employers were well aware that many migrants had a different orientation towards
work than Irish workers. After all, a ‘bad job’ in Ireland may not appear as ‘bad’ if
comparisons are made to Poland (also see Waldinger and Lichter, 2003). Initially,
employers hired migrants because of labour shortages. However, they soon began
to see them as a more hard-working and acquiescent workforce:

The Eastern Europeans ... are more willing to take jobs that are probably not
as glamorous as what the Irish people would want. It is hard work, being a
chef, it is just a horrible, stressful, very sweaty [job].... Cheffing [and] espe-
cially waiting is not really a career path in Ireland ... I can’t imagine a busi-
ness without some [migrants]; having Irish people, I think ... would be a lot
more expensive, like wages, definitely, a lot more demand by Irish people.
(Manager, restaurant)

It may thus be only a small step from hiring migrants because of vacancies to
preferring them, especially in times of ample supply of additional labour from
abroad (Waldinger and Lichter, 2003). It certainly appeared that Irish employers
were sometimes using migrant labour to push ahead with organizational change,
as in the case of the following upmarket Dublin hotel. Not unlike the Irish
Ferries case, management replaced one workforce with another in the context of
organizational restructuring:

With the hotel opening under completely different terms and management
... we don’t have union representation and we haven’t had any request for it



The Irish experience with labour mobility 37

... our workplace is structured in a completely different way to what it was
before. Before we closed, we had quite a lot of long-service employees who
were with the hotel for 20 years, 15 years, and the average age was probably
40 to 45; and we had 75 per cent Irish. Now it’s [the] opposite, our workers
are 25 to 35 years old, and it is only about 25 per cent Irish.

(Manager, hotel)

Between 1994 and 2004, union density had declined from 21 per cent to 10 per
cent in hospitality. In other words, the decline preceded the arrival of large-scale
migration from Poland and elsewhere. As a result, migrants usually entered a
union-free workplace. In contrast, our research suggests that there was a rela-
tively broad awareness of the statutory National Minimum Wage. Indeed,
migrants were at times quite assertive about this entitlement, which is likely to
reflect the fact that as “free movers’ (Favell, 2008) they were less dependent on a
single employer:®

On payday, when everybody was given their money, everybody was getting
the money in an envelope as usual. So everybody was there somewhat ille-
gally.... And I didn’t get my envelope so I went to the boss ... he said, ‘OK,
I’ll count it for you’. And he said, ‘so what, § euros, isn’t it?” And I said ‘No’,
because I worked there for 9 euros. So then he said, ‘OK, OK’ ... well they
paid me the minimum [wage], the same I was paid in the previous restaurant.
(Olga, 21, waitress, W2)

Thus, the National Minimum Wage appeared to be a relatively effective thresh-
old in low-wage sectors such as hospitality that received a huge inflow of
migrants and where trade unions no longer possessed the organizational strength
to prevent a ‘race to the bottom’.

Unlike the construction sector, the hospitality sector did not experience large-
scale job losses in the 2008 recession. However, laying people off is not the only
option that employers have in a downturn. Other responses may include pay
cuts, an increase in unpaid overtime and redeployment of existing staff (Rogers
et al., 2009, p. 7). As a result, work may become more intense:

I can feel I am more exploited at work, really ... the manager is on quite
long leave and ... they showed me his work and they promised to give me
higher position, which never happened. But I got his duties now, so besides
[my work] there are added responsibilities like checking financial reports
from the previous day from the whole hotel.

(Ewa, 24, hotel receptionist, W4)

As in construction, there was a growing preference among management for
more flexible work arrangements in the crisis. Indeed, it sometimes appeared
that the recession provided employers with a pretext to push through with
organizational change:
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If we are bringing in anybody now, we may change that a little bit because
we have too many being on full-time contracts ... anybody who is brought
in right now is going to be on a part-time contract. It just means that there is
more flexibility anyway ... anybody brought in now, it is more cost-
effective for us now to bring them in as part time.

(Manager, hotel)

Such practices do not constitute a formal breach of labour market regulations.
However, because they represent attempts by employers to push for ever more
“flexibility’ and to undermine the existing regulatory environment, they may still
be regarded as social dumping (Bernaciak, Introduction to this volume). There is
no doubt that such practices contribute to a further casualization of work. Pressure
on employment standards increased to an even greater extent in 2011 when the
High Court declared the wage-setting mechanisms of the Joint Labour Committees
to be ‘unconstitutional’. This case was brought by a group of fast-food businesses
with the tacit backing of larger employer groups such as the Irish Hotels Federation
and the Restaurant Association of Ireland. In 2014, the JLC system was reformed
and reinstated by the Irish government, much to the displeasure of employer organ-
izations which would have preferred abolishing the system altogether (Prendergast,
2014). Thus, as unions do not wield much influence in hospitality any more, the
Irish government, which includes the Labour Party, appears to be jumping in to
prevent a lowering of social standards as employers pursue a more confrontational
approach in a dramatically changed business environment.

How workplace relations will develop in the sector remains to be seen. As
already mentioned, a growing number of Irish nationals are returning to employ-
ment in hospitality. However, it appears unlikely that there will be a return to the
status quo ante when tourists in Dublin were usually greeted by an Irish person
at the hotel reception or coffee bar, since the Irish workplace has irrevocably
changed in the context of mass migration from Poland and other NMS.

Conclusion

This chapter has examined recent inward migration from Poland to Ireland by
focusing specifically on two employment sectors: construction and hospitality. It
has shown that, in both sectors, practices of social dumping were quite wide-
spread after 2004, when rapid job growth and mass migration mutually rein-
forced one another. Social dumping practices differed, however, depending on
the regulatory environment in the two sectors. In construction, where unions
remain an influential actor, employers often used migrant labour to circumvent
the institutions of collective bargaining. In the by now largely de-unionized hos-
pitality sector, in turn, social dumping mainly involved non-compliance with
employment regulations.

In the context of such social dumping practices, a casualization of work
occurred in both sectors. While this was mainly an employer-driven strategy,
during the boom years casual employment was not necessarily experienced as a



The Irish experience with labour mobility 39

disadvantage by migrants because it offered some flexibility. Moreover, some
migrants were able to negotiate better working conditions, sometimes with the
help of unions. However, negotiating better conditions became less of an option
when Ireland was hit by a sharp recession. In this changed labour market situ-
ation, the power imbalance of casual employment was exposed as migrants
struggled increasingly to meet employer demands for greater flexibility in the
workplace.

The recession not only triggered an employment crisis in Ireland but also
brought an end to social partnership. After 30 years, the distinctive Irish system
of social partnership collapsed as the government, employer associations and the
Irish trade union movement diverged increasingly in their analyses and prescrip-
tions as to how to remedy the country’s dire economic situation (Doherty, 2011).
While it appears unlikely that Ireland will experience full-scale labour market
deregulation, a possible scenario is that the country is moving towards a more
liberal system of employment relations. Certainly employer bodies are less
inclined than before to negotiate wage agreements with unions. Much will
depend on the future role of the Irish government and whether it will put in place
a new framework for collective bargaining.

What are the implications of these developments for migration? So far, there is
no conclusive evidence to suggest that recent inward migration impacted negatively
upon the employment opportunities of domestic workers in Ireland. However, as
shown above, employers frequently engaged in social dumping practices during the
boom years, which contributed to an informalization and casualization of work in
some employment sectors. There are already signs that this trend has become more
pronounced in the recession. Especially in times of economic crisis, firms are
increasingly tempted to resort to social dumping practices to save on costs.
However, such a strategy would be quite short-sighted and detrimental to workplace
relations, wider social cohesion, and indeed to long-term economic development.

In 2014, six years on after the recession hit the country, migrants still account
for 15 per cent of the Irish workforce. So far, the integration of migrants into
Irish society has proceeded relatively smoothly, and even in the recession Ireland
has not experienced a backlash against immigrants, unlike, for instance, Greece
(Margaronis, 2012). To ensure that it remains so, a rights-based integration of
migrants in the workplace is of paramount importance to prevent a segmentation
of the labour market along ethnic lines. In this regard, especially unions and
enforcement bodies such as the National Employment Rights Authority have an
important role to play in ensuring continuous compliance with wage agreements
and labour standards, including the National Minimum Wage, which has pro-
vided a threshold against a ‘race to the bottom’ in some low-wage sectors with a
large share of migrants. It may be true that the ‘beneficial constraints’ (Streeck,
1997) of labour market regulations only become visible in the long term (Ber-
naciak, Introduction to this volume). In any case, more effective labour market
compliance coupled with more long-term labour market policies, including a
greater investment in human capital, offer a more sustainable path to recovery
for Ireland than a reliance on social dumping practices.
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Notes

1 The research originated in the Migrant Careers and Aspirations project at Trinity College
Dublin (2007-2010). The core of the project was a Qualitative Panel Study involving six
interview waves with 22 Polish migrants over a period of two years, which were comple-
mented with employer interviews (Krings et al., 2013). The study focused altogether upon
four employment sectors: construction, hospitality, financial services and IT. For the pur-
poses of this chapter, we confine ourselves to the former two sectors.

2 For reasons of data availability, the nationality variable will be used henceforth as a cri-
terion when presenting migration figures. Because much of the migration to Ireland has
been quite recent, ‘nationality’ may be regarded as a reliable indicator for migrant inflows.

3 It is likely that in the construction sector especially, the official figures from the Irish
Central Statistics Office represent an underestimation of the migrant workforce because
many of the latter were employed under informal arrangements.

4 Whereas, pre-crisis, Irish attitudes towards immigrants were comparatively favourable,
this has changed somewhat in the context of rapidly deteriorating economic circum-
stances. A survey carried out by the Irish Times in 2009 found that over two-thirds of
Irish people wanted to see a reduction in the number of migrants, with almost 30 per
cent preferring most migrants to leave (O’Brien, 2009).

5 However, there is anecdotal evidence that, especially outside of Dublin, firms are
increasingly paying below the ‘going rates’ as the informal economy has expanded in
the context of the crisis.

6 In fact, research by the Migrant Rights Centre Ireland found that the single greatest
reason why restaurant workers from outside of the European Economic Area did not
make a complaint about employment rights violations were concerns about their job
and the renewal of their work permit (MRCI, 2008).
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2 Breaking the law?

Varieties of social dumping in a
pan-European labour market

Lisa Berntsen and Nathan Lillie

Introduction

Intra-EU labour mobility has become a major structuring factor in certain occu-
pational labour markets. Firms engage in transnational hiring and, in doing so,
consciously strategize across sovereign sites and arenas of regulation in order to
take advantage of lower cost structures and less strict regulatory environments.
These practices are part of a pervasive dynamic of labour-cost competition that
is integral to the growth of capitalist markets (Bernaciak, Introduction to this
volume). They are embedded in the process of ‘creative destruction’ that inher-
ently threatens social standards but, in mainstream economic thought, is also
fundamental to the logic of capitalist accumulation. According to Schumpeter
(1942), who coined the concept of creative destruction, capitalism progresses by
destroying old social and production structures and replacing them with new,
presumably more efficient ones. Schumpeter argues that, in the end, creative
destruction will make society as a whole better off, although there will be
winners and losers in the process. While the underlying necessity of creative
destruction is rarely contested, the limits of what can be done to achieve it are.
Defining these limits is the focus of the social dumping debate.

When firms transgress certain normative boundaries as a way to make them-
selves more competitive, they often trigger accusations of social dumping. In
Europe, such accusations usually refer to normative structures inherited from the
post-war national industrial relations systems of Western Europe, which sought to
ensure income stability for workers, humane treatment and due process in the work-
place, as well as rights to workplace representation and collective action, reasonable
notice prior to dismissals, and similar worker protections (Bernaciak, Introduction
to this volume). However, business actors are constantly testing the boundaries of
what is acceptable and what they can get away with (Streeck, 2009), and increasing
numbers of employers reject the existing norms — if not in principle, then certainly
in practice. Some companies play a double game in which they appear to support
and conform to the traditional normative frameworks of industrial relations while in
fact operating in ways that allow them to remain price competitive in unconstrained
markets. For unions and society as a whole, the challenge is to enforce normative
constraints upon such ‘unruly” employers (Streeck, 2009, p. 75).
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Much has been written about the conditions and downward labour market
pressures created by recent intra-EU labour mobility (Lillie, 2012; Meardi, 2012;
Wagner, 2014). The term ‘social dumping’ may be politicized and ill defined,
but the basic premise that wages and employment in Western Europe have come
under pressure as a result of migration in certain occupational labour markets is
indisputable (Meardi, 2012). Labour mobility in the EU is creating a more com-
petitive labour market environment — as indeed is the intention — as EU institu-
tional actors such as the European Court of Justice (ECJ) and the European
Commission have made clear in public documents (see e.g. European Court of
Justice, 2007). A premise behind EU policies and ECJ rulings is that market-
making and market expansion will lead to efficiency increases. In practice, this
means the removal of barriers to the free movement of workers and services, and
the intensification of competition — including wage competition.! Regulatory
regimes, and firms’ ability to interact with them, have become a competitive
parameter that tends to favour less restrictive and cheaper regulatory environ-
ments. Similarly, the regulation of employee posting has created new windows
of opportunity for labour-cost competition by defining posted workers as those
remaining partially outside the national regulatory scope of the receiving
country, given that they come from different legal, social and organizational
contexts (Wagner and Lillie, 2014).

This chapter focuses on strategies for regulatory engagement that firms employ
when they have the option of choosing between different national regulatory
regimes. Drawing on examples from Finland and the Netherlands, we examine
how firms hire and manage foreign labour, and how they strategize between the
regulatory frameworks of various national industrial relations systems. We show
that workers from low-wage countries are employed in high-wage countries under
conditions that in certain respects refer back to the labour standards of their country
of origin (posted work), or under contracts conditioned by host-country regulations
(agency work). On the basis of our research, we identify three categories of firms’
cost-saving regulatory engagement strategies, which may also be viewed as dif-
ferent types of social dumping. Regulatory evasion refers to the violation of formal
and informal national industrial relations rules, and to the concealment of these
violations, presumably to avoid enforcement. Regulatory arbitrage is defined as
strategizing about the regulatory treatment of a transaction in the selection between
two (or more) alternative regulatory regimes from different sovereign territories
(Fleischer, 2010, p. 4). It involves conformance to formal rules (and possibly
informal ones) but makes a claim for exception from the normal local rules on the
basis of adherence to an alternative set of foreign rules. Regulatory conformance
means conforming to the formal industrial relations system but potentially manipu-
lating the rules for cost advantages. Regulatory conformance does not involve
breaking industrial relations rules directly, but it may put them under pressure as
employers access foreign workers who may accept worse treatment than natives on
an informal level.

All three practices presented in this chapter involve strategizing between rule
systems — even regulatory conformance is a decision not to take advantage of
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foreign regulatory systems and to stick with the local regulatory regime. It is
important to note that we are not making a strict differentiation between legal and
illegal practices, because social dumping is not just about the legality or illegality
of actor behaviour; rather we are talking about violations of social and industrial
relations norms in ways that create a certain kind of competitive dynamic (Bernac-
iak, Introduction to this volume). Interpretations of what is legal and what is illegal
can vary, especially between unions and employers (see Arnholz and Eldring,
Chapter 4, this volume), given that there are conflicts between legal frameworks
resulting from EU regulation and overlapping national jurisdictions. Industrial rela-
tions practices and legal rules are often applied in national contexts where they
conflict with formal and/or informal industrial relations norms and laws. This
patchwork of EU and national regulations results in ‘grey zones’ where actors do
not necessarily know the rules or feel invested in them.

This chapter draws upon case studies from the Dutch and Finnish construc-
tion and distribution sectors. It is based on qualitative interviews with unionists,
employers, employer associations and government officials about firm practices
of recruiting and managing international personnel, as well as interviews with
foreign workers about their jobs and working conditions. The interviews were
conducted between 2005 and 2012 in Finland and from 2011 to 2013 in the
Netherlands.” Interview data are supplemented with media searches and reports,
as well as discussions and meetings in Brussels with EU actors.

The use of the term ‘social dumping’

In the public discourse, the term ‘social dumping’ is applied pejoratively and
strategically as a way of condemning firms that seek to access the lower cost
structure of labour in another country or within a country or firm. In this respect,
social dumping is used as a politicized label in conflicts about who gets what
work and how much they should be paid. It may also invoke a competitive
aspect concerned with the way in which firm practices erode existing social and
labour standards through ‘regime competition’ (Streeck, 1992) or cost-based
competition founded on the characteristics of social systems, collective bargain-
ing agreements or welfare regimes.

The fundamental premise of the social dumping frame is that it is normatively
wrong for firms to make a competitive advantage out of seeking out the lowest
social- and wage-cost structures they can find. The logic of free movement and
economic liberalization in the EU, however, leaves no room for the normative
evaluation of firms’ practices as potential sources of social dumping. This is
because labour standards are regarded as a potential source of competitive
advantage, and the exploitation of such advantages is judged as a fundamental
right. There is also an explicit outcome-focused reasoning in recent ECJ deci-
sions (commonly referred to as the Laval quartet)® concerning the relationship
between national industrial relations and EU free movement rights, which justi-
fies the setting aside of national rules in order to boost regime competition. In
the Laval decision (Laval Case C-341/05), the ECJ concludes that:
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the right of trade unions of a Member State to take collective action
[designed to raise the pay and conditions of posted workers above legal
minimums] ... is liable to make it less attractive, or more difficult, for
undertakings to provide services in the territory of the host Member State,
and therefore constitutes a restriction on the freedom to provide services
within the meaning of Article 49 EC.

The Latvian firm Laval un Partneri had won its contract in Sweden on the basis
of being able to offer services at a lower cost; therefore union (industrial) action
that served to erase this cost advantage could be considered a restraint on free
movement. The Court has made it clear that any attempt to interfere with strat-
egies based on labour costs constitutes an a priori restriction on free movement.
Restrictions on free movement can be justified, but the reasons for such restric-
tions must be substantiated, and the means used to achieve them should be pro-
portional (Viking Case C-438/05).

Following the ECJ’s reasoning, if firms observe legal minimum wages and
legally extended collective agreements, and abide by the framework for intra-EU
posting, they are not involved in social dumping, or at least are not doing any-
thing that would provide grounds for unions or governments to apply sanctions.
Following the ECJ, then, ‘social dumping’ refers to existing minimum-wage
laws and legally extended collective agreements: firms that violate legally man-
dated standards for labour—cost advantage are engaging in social dumping, while
firms that uphold legal standards are not. If one follows this legalistic definition,
social dumping becomes impossible in countries or industries where there are no
minimum wages or legally extended agreements because there are no standards
to violate.

In a broader view, however, social dumping is any competitive strategy which
relies on accessing labour supplies that are cheaper due to looser regulatory
frameworks or differences in wage levels or wage expectations. This is closer to
the way the term has been used in academic discussions and political debates.
Belgian politicians, for example, accuse the German meat-packing industry of
social dumping precisely because there is no minimum wage in this sector and
so posted workers from Central-Eastern Europe (CEE) can work there for very
low wages (Debroux, 2013). German-based firms, however, are simply making a
competitive advantage out of the looser regulatory framework in the German
meat-packing industry. This game of creating and exploiting ‘regime competi-
tion” (Streeck, 1992) is one of the core ways in which many scholars have tried
to define precisely what social dumping is (Erickson and Kuruvilla, 1994; Alber
and Standing, 2000; Kvist, 2004; Donaghey and Teague, 2006): that is to say, an
economic dynamic that puts pressure on the regulatory framework to allow
lower standards. This is also in line with the conceptualization developed by
Bernaciak in the Introduction to this volume.

The term ‘social dumping’ has also been applied to governments seeking to use
lower social security or labour standards as a way of attracting capital (Alber and
Standing, 2000; Séepanovi¢, Chapter 10, this volume). Although governments’
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market-making efforts and companies’ social dumping strategies are not syn-
onymous, these two aspects are connected because firms react to government
incentives when they engage in social dumping. Low standards for workers in one
context can also affect conditions for workers in other settings if the latter have to
compete with the former. Growing competitive pressures create incentives for
market actors to undermine or circumvent social regulations, which may lead to the
erosion of the existing standards. By the same token, social dumping is encouraged
by EU institutions. Kvist (2004) points out that the EU has brought about a ‘dual
development’ in which the EU puts pressure on national social standards via com-
petitive mechanisms, but at the same time provides EU citizens with access to EU-
and national-level rights through EU legislation and jurisprudence. As observed by
Hopner and Schéfer (2012), however, the dynamic created by the interaction of
these two developments erodes national welfare states. The market-making agenda
of the EU continuously pushes national consensus norms down the liberalization
path, and social aspects are increasingly less important than market norms.

Posting, subcontracting, agency work and social dumping

Labour mobility in Europe may occur either as posting — when an employer
sends an employee abroad to perform a job — or as individual migration. These
different forms occur under different regulatory frameworks (the free movement
of services and the free movement of workers, respectively) and activate dif-
ferent sets of worker rights and protections (Dglvik and Eldring, 2008). Specifi-
cally, as we discuss below, certain aspects of the host-country social security
systems and labour rules do not apply to posted workers, but they do to migrants
who move on the basis of the free movement of workers (also see Cremers,
Chapter 9, this volume). However, whether workers come as posted workers or
as individual migrants, they are most often employed via temporary work agen-
cies (TWAs). Posting of workers also occurs via subcontractors or between sub-
sidiaries of multinational enterprises. The difference between a subcontractor
and a TWA is that, in the latter case, the customer firm has a much greater role
in organizing the work. Subcontractors provide their own management and
micro organization of production, while TWAs perform only recruitment,
payroll and human resource functions (MacKenzie and Forde, 2005).

Firms employing foreign workers in host countries strategically situate them-
selves in particular regulatory regimes or industries. In the Netherlands, for
example, the benefits applicable to posted workers in the construction sector are
more extensive than in the metal sector, allowing for cost savings when firms
post workers under the conditions for the metal industry. TWAs can choose
between situating themselves in the host country and employing the foreign
workers under agency contracts or posting the agency workers from the home
country, or even a third country where social security contributions are lower.
With the first option, employment conditions have to be regulated in line with
the host-country framework; in the second and third option, there will be a com-
bination of host- and sending-country regulations.
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Over the past decade, temporary agency work has increased significantly
throughout Europe (Markova and McKay, 2008) and is considered to be one of
the most rapidly growing forms of atypical work (Schmidt, 2006). In the Nether-
lands, TWAs are the most important providers of foreign workers (Fellini ef al.,
2007). TWAs play an important facilitating role in the migration process by
offering workers ‘all-inclusive’ packages arranging travel, accommodation and
food. Going for short tenures abroad is very much simplified through the trans-
national agency sector.

The Temporary Agency Work Directive (TAWD), passed in 2008, puts
forward the principle of equal treatment for temporary agency workers compared
with direct hires at a client firm from day one of their assignment. The TAWD
establishes that the basic working and employment conditions applicable to tem-
porary agency workers should be at least those that would apply if they had been
recruited directly by that undertaking to perform the same job. The level and
scope of implementation of the TAWD is left to EU member states to decide
upon and the impact thus depends on each EU member state’s own labour insti-
tutions and traditions (Wynn, 2014).

The Posted Workers Directive (PWD), passed in 1996, establishes that posted
(construction) workers are entitled to the statutory minimum conditions of either
their host state or sending state, whichever is better from the worker’s per-
spective, thus extending national regulation of employment to transnational sub-
contractors. The Laval quartet of ECJ decisions, however, redefined the list in
the PWD as a comprehensive limit to what national regulators are allowed to
regulate, making it clear that governments and unions cannot seek to enforce any
standards for posted workers that are not both explicitly mentioned in the PWD
and set down in national law. Therefore, the full range of benefits accorded to
native workers and individual migrants cannot be mandated for posted workers,
but only the more limited set in the directive. Furthermore, minimum-wage laws
(or the legal extension of collective agreements) and not collective bargaining
per se must be the mechanism to enforce wage levels. Therefore, even when the
legal wage minimums and extended collective agreements are fully applied, it is
still possible that posted workers can end up being cheaper than domestically
recruited workers (Lillie, 2012). In Finland and the Netherlands, national labour
law and collective agreement systems in principle provide for host-country regu-
lation of wages, even under the constraints of the Laval quartet decisions,
although, as we will see from the cases, it is still possible to circumvent certain
wage provisions and employment conditions.

The Netherlands and Finland are characterized by strong market regulations
and high degrees of cooperation and coordination between state, capital and
labour. In both the Netherlands and Finland, wages for most workers are regu-
lated via extended sectoral collective agreements. The Netherlands also has a
minimum wage, which is lower than collectively agreed wages; Finland does not
have a minimum wage, but most workers are covered by legally extended col-
lective agreements. The way pay is regulated in the Netherlands and Finland — in
contrast to Germany, for example — sets a lower boundary on working standards,



Social dumping in a pan-European market 49

meaning that foreign employers employing posted workers must maintain a
certain minimum-wage level set by the host country, even given the constraints
of the Laval quartet. As we will show, this does not mean that there is no legal
room for labour—cost savings, but it does mean that the room for legal cost
savings on wage payments through the use of posted workers is limited. In
effect, in these countries there is a sharper line between legal and illegal
behaviour than in national contexts where wages are not regulated by law,
because norm-conforming firm behaviour tends to be legal, and norm-violating
behaviour illegal. In contexts where the legal protections are weak but worker
protections are effected through other channels, it is common to see norm-
violating behaviour that is perfectly legal.

The share of foreign workers in the Dutch agency workforce was 35 per cent
in 2003, compared to 16 per cent in the workforce at large (Tijdens et al., 20006).
More recent estimates indicate that 50 per cent of Central-Eastern Europeans
working in the Netherlands are employed via TWAs (Tweede Kamer, 2011,
p. 33). Three types of TWAs were identified as active in the Dutch market: law-
abiding agencies; agencies operating in a grey zone; and the so-called ‘mala
fide’, law-evading agencies (Tweede Kamer, 2011). It was estimated that around
5,000 to 6,000 law-evading agencies were active in the Dutch market, supplying
an estimated 100,000 CEE workers (De Bondt and Grijpstra, 2008). In Finland,
labour migration occurs through posting by subcontractors, agency work and
individual migration. The tax office noted that in 2012, 53,000 foreign construc-
tion workers were issued tax numbers (Mikeld, 2012). This would indicate that
legally employed foreign labour constitutes about one-third of the Finnish con-
struction labour force (Rakennusteollisuus, 2012).

Even though conditions for migrant posted and agency workers are relatively
well regulated by Dutch and Finnish law, in practice the enforcement of these
regulations to fight social dumping practices remains problematic. As a Dutch
labour standard enforcement agent told us in an interview in 2012:

It is well regulated. Only, it is so well regulated to the smallest details that it
becomes very unclear. It is not simply, oh this person comes from Germany
and these are the employment conditions that apply. No. So I think it needs
to be made much simpler so that it is clear for everybody which regulations
apply. I think that that is very important.

Effective enforcement requires extensive research into firm behaviour and gath-
ering evidence of malpractices. For example, even just determining whether the
collective labour agreement for the construction sector should be applicable to a
firm’s business practices is a time-consuming exercise. Another issue with
foreign workers is the difficulty of cross-border enforcement because labour
inspectorates from different countries collaborate very little, even though firms’
cross-border practices often fall under the scope of both the sending and receiv-
ing countries’ regulations regarding social security (the former) and taxes (the
latter), for instance, in the case of posted work.
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Varieties of social dumping

As the application of regulation across spaces — whether geographical or social —
has become more fragmented and contingent (Martinez Lucio and MacKenzie,
2004), firm compliance with regulation has become strategic. The ability to
strategize successfully between regulatory frameworks has turned into a com-
petitive parameter, and companies have different approaches to this issue. Based
on the evidence from the Dutch and Finnish construction and distribution
sectors, we have identified three distinct categories of firms’ cost-saving strat-
egies in engaging with regulatory frameworks: regulatory evasion, regulatory
arbitrage and regulatory conformance.

Regulatory evasion

Regulatory evasion involves the violation of formal national industrial relations
rules, and implies the concealment of these violations from regulatory authori-
ties. Quite often, this is done by obscuring a firm’s practices or by increasing the
level of legal uncertainty about whether a firm’s practices are illegal by means of
regulatory arbitrage. For example, by hiring employees in another national juris-
diction than the one in which the work is performed, regulatory evaders make it
difficult for regulatory authorities to check whether the employment conditions
meet the existing standards. Control and enforcement by compelling client firms
to avoid using subcontractors who practise regulatory evasion is indeed a
challenge:

There can be highest managers, they can give the orders that we have to
control this way, but lower in the organization there can be some manager
who can get some benefit, he can even get bribes from illegal subcontractors
when he’s using them.... We can’t show anything, but we know that, and
even this middle management’s organization, they admit that among their
members, these rakennusmestarit [master builders], they even admit that
there are some men who are taking bribes.

(Finnish trade union official, 2009)

Much of the public attention given to posted work has been due to the very poor
labour conditions of some posted workers and the illegal activities of their employ-
ers. The growth of posted work has been associated with the appearance of numer-
ous ‘fly-by-night” TWAs supplying cheap labour at substandard conditions (Finnish
union official, interview, 2005). These are so-called shell firms that disappear as
soon as regulatory authorities take too close an interest; they often simply change
their names and move elsewhere. Many of these firms appear to be only small
entrepreneurs using their personal contacts to deliver workers to job sites; one
Finnish shop steward at a shipyard referred to them as ‘the guys with lots of chains,
a mobile phone and an SUV’ (Finnish shop steward, interview, 2009). Employers
rhetorically draw a line between themselves and unscrupulous grey-market
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employers. In this way, they make out the problem of regulatory evasion to be a
technical issue of control and enforcement (interviews with Finnish construction
employers, 2008; the Finnish Employers’ Association, 2009; the European Con-
struction Industry Federation, 2006). However, these types of labour suppliers
nonetheless are often present on the production sites of ‘respectable’ core firms.
Many ‘respectable’ firms play a political double game of rhetorically supporting
high standards while actually obstructing the enforcement of labour standards on
the fly-by-night operators where the most serious violations tend to occur (Lillie ez
al., 2014). Therefore, while these agencies represent only a segment of the labour
market, they are not a segment apart, as some client firms and employer associ-
ations would like to present them, but rather a part of a spectrum and an inevitable
presence in the regulatory environment that permits and promotes their activities.
For example, at the major power-plant construction sites of Olkiluoto 3, Finland,
and at the construction of Avenue 2 in the Netherlands, they were an integral part of
the production process. Some of these shady businesses operate on a larger scale,
and, in the case of at least one well-known example, they have professionalized
as well.

The case of Atlanco Rimec demonstrates that a thin professional veneer
allows even persistently and strategically evasive agencies to access respectable
client firms. Atlanco Rimec is a multinational manpower firm that has made a
business out of hiring workers from low-wage EU countries for work in high-
wage EU countries. It has also systematically utilized the legal uncertainty and
enforcement difficulties created by the interaction of national systems and EU
rules to violate national laws and industrial relations norms. While doing this
hardly makes it unusual, what is unusual is that it operates on a large scale, in a
systematic and apparently respectable way. Its clients are often well-known firms
and household names. Atlanco presents a respectable public face, advertising
itself as an ‘expert in the mobilisation and management of teams of workers
within the borders of Europe to meet the needs of our clients’ (Atlanco Rimec
website, 22 October 2012). It has offices around Europe and appears to be a firm
of substantial size and resources; it reported €84.3 million turnover in its 2004
Annual Report. According to research conducted by Swedish journalist Anna-
Lena Norberg (2013a), the company maintains a database with information
about past and current employees. There are around 500,000 names in the data-
base, including former job applicants. In addition, the database contains
addresses, phone numbers, passport and tax identification numbers, information
about current and previous job locations and field of work, as well as details
about personal character and behaviour (attitude, skills, punctuality, and
information concerning the premature termination of contract). For every person,
the database specifies advice on possible rehiring: each worker is either recom-
mended or blacklisted.

Atlanco Rimec consists of a network of companies, which appear in many
cases to be shell firms created with the goal of avoiding legal responsibility.*
Workers’ employment can be moved from one company to another, as is
illustrated by an excerpt from an Atlanco Switzerland employment contract of



52 L. Berntsen and N. Lillie

2012: ‘The company reserves the right to transfer the employee at any time to
other companies of the group of which the company is a member on similar
terms within the period of the agreement’ (Norberg, 2013a). This is similar to
the strategy used by certain kinds of firms in the maritime shipping business
where, as in the case of Atlanco Rimec, complex multinational networks of shell
companies shield owners from liability (Stopford, 1997).

Workers who have worked for Atlanco or one of its subsidiary firms, as well
as unions that have dealt with them, accuse them of not paying regularly, of dis-
missing workers who complain, and of using double contracts and paying wages
in violation of the relevant collective agreement and/or less than what was
originally agreed. One former office staff member of Atlanco who successfully
sued the company and was quoted in a Swedish news article related:

I have worked for a long time for Atlanco and some of the workers see me
as part of the company. With this judgment, I can show that I have nothing
to do with Atlanco’s tricky business. That is the most important thing
for me.

(Norberg, 2013b)

By employing workers via Cyprus, sometimes without their knowledge and
without workers having ever been there, Atlanco prevents its temporary staff
from acquiring social security and pension rights in their home or host countries.
This seems to be a side effect of locating in Cyprus rather than a deliberate
action, however. At the same time, Atlanco has been at the centre of several
industrial and legal disputes. Misconduct by Atlanco has been reported at the
construction of the nuclear power plant in Flamanville, France, at Olkiluoto in
Finland, at the Eemshaven and Avenue 2 construction sites in the Netherlands,
and at several sites in Sweden. At Olkiluoto, Atlanco Rimec’s behaviour resulted
in a major work stoppage (Lillie and Sippola, 2011).

At the building site in Eemshaven, several Atlanco employees did not receive
the collective agreement wages. An Atlanco Rimec worker whom we inter-
viewed when working in Eemshaven (2011) explained the firm’s practices as
follows:

Atlanco Rimec is a dangerous firm because it abuses people. ... It abuses the
law, in this case the Dutch law, by stretching it to find ways to circumvent
it, only to rob us. It is a criminal agency. This is the first and last time that I
work with them.

Atlanco often lumps all social security deductions together so that workers
cannot detect what kinds of payments have been made on their behalf. This is
something our interviewee also discovered when he received his first payslips:

When the first payslips arrived, they did not provide us with any informa-
tion, except for my last name, the company name and a mysterious logo.
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The agency’s address is not on there, nor my personal identification
number. There are no separate entries for pension or social security or tax
payments. There is only a general sum. This is very secretive.

This worker contacted Atlanco about this matter, but they did not provide him
with any explanation. The firm is known for not being forthcoming with
information and has a reputation for threatening legal action to prevent its activ-
ities from being disclosed.

Regulatory evasion is made possible by the existence of the formally, legally
legitimate strategy of regulatory arbitrage. The Atlanco Rimec case illustrates
how legal ambiguity and enforcement difficulties mean in practice that it is diffi-
cult to draw a clear line between these two types of social dumping.

Strategic posting: regulatory arbitrage

Regulatory arbitrage is the exploitation of differences between national systems
within the constraints set out by the Posted Workers Directive (PWD). Firms
that engage in regulatory arbitrage follow EU rules and the appropriate national
rules, but they remain partially outside the national industrial relations frame-
work of the host country. Firms strategically locate themselves and post
employees so as to benefit from the differences between national social security
systems in Europe. The PWD ensures a minimum set of rights for posted
workers, including minimum-wage standards in countries where these are
present, but this list of rights does not concern social contributions. Social con-
tributions are paid in the country from which a worker is posted (which is not
necessarily the worker’s home country). Tax authorities, but also trade unions in
Finland, Sweden and the Netherlands, have noticed that over the past few years,
Cyprus, Luxembourg and Slovakia have been increasingly used as places of
residency by temporary employment agencies.

Many practices of regulatory arbitrage currently fall into a grey zone in EU
legislation. Unions have campaigned against the opportunities for social
dumping practices that the PWD creates. For example, the European Transport
Workers® Federation (ETF) noticed, after interviewing around 1,000 profes-
sional drivers in the period 2008 to 2012, that it is common for firms in road
transport to open letter-box companies in EU member states with lower levels of
social protection and lower labour standards (ETF, 2012; also see Cremers,
Chapter 9, this volume). This is the case even though a posting firm is formally
required to have a genuine business activity in the posting state in order to be
able to legally post workers. The European Commission (2012) has published
explicit rules concerning this issue, but their enforcement is weak and thus letter-
box posting has become widespread.

In our fieldwork we encountered many instances of strategic posting. One
example was a Portuguese agency firm which posted Portuguese and Polish
workers to work in the Netherlands. A Polish worker we interviewed in 2012
explained that he had been recruited in Poland but had received a Portuguese
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employment contract from a Portuguese subsidiary agency firm of the Polish
firm that had recruited him. Since he worked as a posted worker via Portugal,
he thought all social security payments were made in Portugal, but he was
not sure:

all such payments [pension, social security, etc.] go to Portugal. At least that
is what they tell us.... Time will tell [if the TWA is being truthful].

A Portuguese posted worker (2012), also on a Portuguese contract, related:

We are basically subcontracted. We have normal benefits, housing, food and
travelling. The pension and social security is paid in Portugal and taxes in
the Netherlands.

The practice of regulatory arbitrage is a known phenomenon among agency
firms in the construction sector, as this Dutch trade union official (2011)
elaborates:

What they [agency firms] do is look for the countries with the lowest social
contributions, in this case Portugal [put them under Portuguese contracts] ...
and pay social fees in Portugal instead of in the Netherlands or Poland. And
if you compare these rates, there is an easy difference of 25 per cent to be
made.

Table 2.1 provides an overview of the cost savings that can be achieved through
strategic posting. The example shows that even though the three nationals earn
the same net income, posting a worker from Portugal (or Poland) saves an
employer a significant amount on labour costs through the difference in social
security payments.

Also in regard to wages, it is possible to make cost savings compared to firms
complying with host-country regulatory frameworks. In Finland, wages are set
through national-level collective bargaining, with uniform minimum standards
across the whole country. In the construction sector, collective agreement wages
are quite often the actual wage in rural areas, particularly in the north. In the
Helsinki region, however, wages have commonly been much higher than the col-
lective agreement wages. Firms practising regulatory arbitrage make cost savings
by paying their workers exactly the collective agreement rate, employing their
workers on home-country contracts and conforming to Finnish norms only in
regard to the mandatory items mentioned in the PWD (Lillie, 2012). Finnish
unions have de facto accepted employment on foreign contracts that comply
with the PWD but not with the full range of standards to which Finnish workers
are entitled — only because the workers are foreign. Furthermore, Finnish union-
ists and labour inspectors frequently voice suspicions that these workers are not
actually receiving the wage levels they say they are, making the boundary
between regulatory arbitrage and evasion difficult to define.
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Table 2.1 Savings made by companies through strategic posting

Dutch worker Portuguese worker Polish worker

Net salary 1,600 Net salary 1,600 Net salary 1,600
—/—soc. sec in NL 496 —/—soc. sec in Portugal 81 —/—soc.secinPoland 350
—/—taxes in NL 81 —/—taxesin NL 81 —/—taxesin NL 81
Gross salary 2,177 Gross salary 1,762 Gross salary 2,032

Source: Wapening in Beton (2012, p. 7).

Regulatory conformance

Employers often make an argument that sourcing foreign labour is not about
exploiting labour—cost differences but about finding workers for jobs for which
there are no locals available, either because they do not have the skills or because
no local person is willing to do that particular job. In the former case, certainly
there is room for worker posting that would not trigger social dumping accusa-
tions, while the latter is in principle possible but may also be related to the ethni-
cization of labour markets or the redesign of jobs in ways that make them less
desirable precisely because there is a cheap labour force available to do them.
Even when firms comply with the regulatory framework, they can still set in
motion a social dumping dynamic. We refer to this as regulatory conformance,
which means conforming to the formal industrial relations system, but manipu-
lating the rules for cost advantage. There is generally considerable room for
achieving labour—cost savings in ways that bend but do not break the rules of the
national social and industrial relations systems. Often firms find it cheaper or
more convenient to follow local rules than to access foreign rule systems.

In the Dutch supermarket distribution sector, for instance, firms exploit loop-
holes in the TWA regulatory regime to segment the labour market into domestic
core workers and contingent foreign workers in order to maximize their flex-
ibility and achieve cost savings. There are two main groups of workers: the
Dutch, who usually work on permanent contracts with the client firm, and the
Poles, who generally work on temporary agency contracts with a Dutch tempo-
rary agency firm. In the Netherlands, the collective agreement for the agency
sector provides for the ‘contractual phase system’ for agency workers. The
system consists of phase A, phase B and phase C contracts. Phase A is the first
phase, where there is no limit on the amount of temporary contracts an employer
can sign with an employee, but the total duration is maximum 78 weeks (unless
other arrangements are made in a company collective labour agreement). Phase
A agency contracts can be terminated at any time and the worker usually has no
guaranteed number of hours’ work, as this Dutch agency worker explained
(2013) when we talked about his employment contract:

A phase A contract is a zero-hours contract.... But it is only one way.
Because when you say one day in advance that you cannot come to work, it
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is not possible. But when they [the agency firm] say that you don’t have to
come, there is nothing you can do about it.

After 78 weeks, the firm must provide the employee with a phase B contract if
the working relationship continues. The phase B contract gives an employee
more job security because it provides a guaranteed number of hours, for
example, which is not the case under phase A. However, when an employer
sends the employee on a break that lasts at least 26 weeks, the worker’s length of
employment is reset and the worker can be rehired by the same firm on a phase
A contract again. This is general practice for the Polish agency workers in this
industry, as this Polish agency worker told us:

I had been working for 1.5 years in phase A. Then I had a six-month break,
well it was a forced break. Then I came back and I have been working for
six months now.... In phase A they can sack you any time and it overall
lasts for 78 weeks. Then you either receive phase B or you are sacked. There
is a policy of almost never giving phase B. Once you have worked for that
period, then you are simply kicked out.

The firms’ practices comply with the letter of the regulatory framework for the
agency sector. However, they do so in a way that undermines the intention of the
collective labour agreement, which is to provide workers with a longer length of
employment and more job security. In the sector examined here, the regulations
are used in such a manner that Polish agency workers almost never attain this
more secure phase of employment. As a result, even though firms do not violate
the rules enshrined in law, they do violate the expectations that unions had when
they concluded the collective agreement. Recent industrial actions organized in
2013 by the Dutch FNV union and Dutch and Polish distribution workers against
this form of insecurity show that the unions consider this a violation of the spirit
if not the letter of the collective agreement, protesting that this was not in line
with the client firms’ proclaimed corporate socially responsible behaviour. Their
actions forced the client firms to change their policies; the latter agreed to stop
this practice of resetting the length of employment of the Polish workers they
hire via TWAs and instead to accumulate the total length of employment in the
future.

Discussion

The different sectoral and national regulatory structures that are in place inform
firm strategies. More lax regulation in one sphere attracts firms seeking cost
advantages that subsequently employ workers under that particular regime.
Countries with less extensive social security systems, such as Cyprus, attract
letter-box posting companies that post workers all around Europe to save on
indirect labour costs. For example, differences in industry arrangements make
employing scaffolders for wages set by the collective agreement for the metal
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sector in the Netherlands a lucrative option because these are lower than the
wages set in the construction collective agreement. Firms also strategize in terms
of the way they operate and structure their firm: for example, do they operate as
an agency firm, a posting subcontractor firm or a posting agency firm? For each
type of firm, different regulations apply and provide the firm with different
responsibilities towards their employees.

EU regulations on transnational employment relations are not yet well
established and firms exploit existing legal uncertainties to their advantage.
Firms often change appearances, using shell companies when it seems stra-
tegic to do so. Many workers we talked to in our research were unsure about
where their contractual employer was legally based, given that many of these
firms have branches in several European countries. The fact that EU law
leaves room for firms to move between and exploit different regulatory
regimes, makes legal abuses difficult to detect for the controlling and enforc-
ing authorities.

The categorization presented in this chapter captures firms’ social dumping
practices using examples that we can clearly fit into one category or the other. In
reality, of course, firms experiment and move fluidly between one strategy and
another. Certain instances of regulatory arbitrage, such as the case of a Portu-
guese posted construction worker discussed earlier, seem to be legally sound.
Others, such as the case of the Polish construction worker recruited in Poland
but posted via a Portuguese agency to the Netherlands, represent an abuse of the
posting regulations according to trade unions. Since enforcement remains inef-
fective and since jurisprudence on posted workers’ employment rights remains
slim, firms continue to operate via these channels and within these grey zones,
pushing the boundaries of the regulatory system.

Conclusion

In this chapter we argued that due to its vagueness, the discursive use of the term
‘social dumping’ does not capture differing firm practices nor delineate the
defining feature of social dumping: the norm-undermining and norm-violating
tendency of this type of behaviour. The fact that firms involved in regulatory
arbitrage operate in a legal grey zone where effective enforcement is lacking
makes regulatory evasion hard to detect and control. As a result, firms experi-
ment with cost-saving social dumping practices without having to run the risk of
getting caught or punished. Furthermore, a dynamic is created where the ability
and willingness to violate norms becomes a competitive parameter. In cases
where the national framework itself offers opportunities for cost-saving, as in the
Dutch distribution sector, firms can engage in social dumping while still comply-
ing with national industrial relations frameworks.

The term ‘social dumping’ may thus be used to label different forms of firms’
strategic engagement with regulatory frameworks undertaken to achieve cost
savings. Here, we propose a taxonomy of firms’ social dumping practices that
encompasses regulatory compliance, regulatory evasion and regulatory arbitrage.
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The examples discussed in this chapter to illustrate the three types of behaviour
are not limited to these countries, sectors or firms; rather, they are widespread in
Europe. The EU market-making agenda creates opportunities for firms to contin-
uously push and often transgress the boundaries of regulatory systems because
the profits are high and the risks of punishment remain low due to inefficient
enforcement.

Notes

Meier (2004), for example, argues that employee posting results in welfare gains for

the EU economy as a whole, and that any application of minimum wages to such

workers via the Posted Workers Directive can only have the effect of reducing these
welfare gains.

2 This research was conducted in the context of the Transnational Work and the Evolu-
tion of Sovereignty project (European Research Council Starting Grant #263782),
which studies posted work in the EU.

3 The ‘Laval quartet’ refers to four ECJ judgments: Laval un Partneri (C-341/05), Viking
(C-438/05), Riiffert (C-346/06) and Luxembourg (C-319/06).

4 In 2004, Atlanco reported the following subsidiary companies: Atlanco Limited (Republic

of Ireland), Atlanco UK, Atlanco Selec¢do Lda (Portugal), Atlanco South Africa Pty,

Atlanco Poland, Atlanco Worldwide Limited (Republic of Ireland), Atlanco S.R.O.

(Czech Republic), Rimec Limited (Republic of Ireland), Rimec B.V. (the Netherlands),

Rimec SRO (Czech Republic), Atlanco Spain SL, Rimec Contracting (the United

Kingdom), Rimec Poland and Rimec Hungary (Norberg, 2013b). In 2013, Atlanco’s

website reported company contact points in four countries: Ireland, the United Kingdom,

Denmark and Portugal (Atlanco Rimec website, accessed 13 May 2013).

—_—
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3 The politics of migrant
irregularity

Social dumping in the French
construction industry

Marcus Kahmann

Introduction

As intra-EU labour mobility has increased with successive waves of EU enlarge-
ment since the 1980s, industrial relations research has focused on the ways in
which these flows have impacted upon the national wage systems and employ-
ment regulations of the receiving states (see Berntsen and Lillie, Chapter 2,
Cremers, Chapter 9 and Krings et al., Chapter 1, this volume). In such accounts,
labour migration typically appears as a challenge or threat to the (usually well-
developed) labour market institutions and regulations in the high-wage destina-
tion countries. The loss of sovereign control over borders in the EU Internal
Market and the questioning of the territorial principle of labour law by European
jurisdiction are often seen as fundamental to these issues (Bernaciak, Introduc-
tion to this volume).

What has caught researchers’ attention to a much lesser extent is the fact that
the erosion of obstacles to transnational flows of labour and capital within the
EU and the spatial extension through enlargement have gone hand in hand with
the hardening of frontiers to the majority of non-EU workers. EU regulations
have played an increasingly significant role in these processes (Geddes, 2008).
Externally, the creation of the Schengen zone has resulted in the ‘fortification’ of
EU borders. EU member states have sought to restrict the access of family
members, asylum seekers and refugees. The official demand for non-EU labour
migration has been mainly satisfied through the proliferation of temporary labour
migration schemes designed to impede settlement (Castles, 2006). Internally, the
boundaries of civic membership have been tightened; access to more stable sta-
tuses, including nationality, has tended to become conditional upon diverse
proofs of civic virtue (Chauvin and Garcés-Mascarenas, 2012). It is uncertain to
what extent these changes have been successful in achieving their principal goal
— the reduction of flows that are deemed undesirable and the ‘moralization’ of
resident migrant populations. In any case, they have clearly affected the con-
ditions under which people migrate, live and work.

This chapter addresses the link between third-country (i.e. non-EU) labour
migration and social dumping by focusing on the implications of the legal status
of a specific category of migrants, namely irregular migrant workers without a
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valid residence and work permit. Over the past two decades, European govern-
ments have become preoccupied with the growing presence of irregular
migrants. In 2008, an estimated 1.9 to 3.8 million of them resided in the EU
(Morehouse and Bloomfield, 2011, p. 6), representing between 7 and 13 per cent
of the EU’s foreign population and being concentrated mainly in the old EU
member states. The majority of these migrants are in employment or are looking
for a job. Public policy concerns about irregular migration range from worries
about cultural cohesion, security and political stability, to the negative impact
upon the employment of national workers. The primary response from the EU
and member states has been to reinforce border controls, increase control pres-
sures on resident irregular populations, facilitate their deportation and increas-
ingly target their employers. Thus, irregular migration has changed from a
phenomenon that was quietly dealt with and sustained by state administrations,
or even encouraged during the post-war expansion (for France, see Blanc-
Chaléard, 2001), into a major public policy problem.

Irregularity is first and foremost a ‘juridical status that entails a social relation
to the state’ (De Genova, 2002, p. 422) and not a characteristic of individuals. It
unifies an otherwise wide variety of people with regard to migratory trajectories,
motivations, skills and (professional) situations.' Rather than providing a neutral
frame that allows distinctions between ‘legal’ and ‘illegal’ migrants, the law
constructs different statuses derogating from national citizenship (Anderson,
2010). In the case of ‘illegals’, the potential consequences generated by the
contradiction between migrants’ physical and social presence and their official
negation are particularly blatant, ranging from unemployment, immobility and
isolation, to death. Moreover, irregular migrants are the object of various pol-
icies, usually coming under the policy template of the ‘fight against illegal immi-
gration’ and aimed at suppressing and preventing the phenomenon. Finally, laws
and policies pertaining to irregularity are the object of strategies and tactics by
actors such as employers and workers who try to circumvent and exploit them.
This relates to the social fact that ‘the existence of a legal prohibition creates
around it a field of illegal practices’ (Foucault, 1979, p. 280, cited in De Genova,
2002). As a complex tangle of regulations, practices and strategies, these ele-
ments constitute the ‘politics of irregularity’.

Drawing upon evidence from a case study on the Parisian construction indus-
try, this chapter seeks to identify norm-evading actor strategies and the ensuing
patterns of social dumping. It argues that the fear of being dismissed without any
notice represents the decisive mechanism that ensures irregular workers’ loyalty
in the face of violations of institutionalized (i.e. legally and collectively agreed)
employment norms. Rather than promoting a radical departure from such norms,
however, irregularity provides employers with leeway for modulating them,
depending on the specific worker and market conditions. This situation high-
lights the normative strength of the National Minimum Wage and the dominant
position of the subcontractor in an industry that has become increasingly charac-
terized by the concentration of market power in the hands of large contracting
groups.
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French construction is a suitable field for an investigation into the politics of
irregularity, given that the employment of (irregular) migrant workers, illicit or
not, is a long-standing trait of this industry. Moreover, unlike sectors such as
domestic services, it is particularly exposed to control pressures by public
authorities. Methodologically, the study draws on ten semi-structured interviews
with formerly undocumented migrant workers, with trade unionists and with
labour inspectors, conducted between April and November 2013. Most of the
interviewed workers had been employed as temporary agency workers by a
demolition subcontractor (ABC) operating in the Greater Paris region. The find-
ings of the study were supplemented with Jounin’s (2006, 2007, 2008) ethno-
graphic research on Parisian construction works.

The chapter proceeds as follows. First, it discusses the relationship between
irregularity and social dumping. Second, it outlines recent developments in
French policy with regard to irregular migration, focusing on the ‘fight against
illegal immigration’. Third, it describes structural changes in the French con-
struction labour market. Fourth, building on case study material, it identifies spe-
cific social dumping practices in the sector. The final section discusses the
evidence in the light of the mechanisms that are likely to sustain social dumping
in the examined setting.

How does irregularity impinge upon employment relations?

Immigration scholars have sought to capture the relationship between immigra-
tion and labour market norms by recurring to the notion of ‘cheap labour’ (Portes
and Walton, 1981). According to this view, the demand for labour migrants in
the receiving countries is not so much driven by labour shortage per se, but by
the need for a specific type of ‘inferiorized’ labour (Castells, 1975; Moulier
Boutang et al., 1986; Sassen, 1988). Migration policies reinforce the temporal
aspect of the migratory process by limiting the length of stay, thus seeking to
prevent migrants from making rights-based claims and proceeding to settlement.
Thus, they construct certain types of workers — irregular, seasonal, posted, short-
term — who correspond to certain types of precarious employment relations
(Anderson, 2010). In this respect, irregularity represents a particularly powerful
mechanism that undermines possible resources associated with citizenship,
notably in asymmetric relations such as employment. Although national and
international law and conventions provide irregular migrant workers with basic
protection and elementary labour rights,” in practice the means to enforce
employment regulations are limited by criminalization: at the workplace,
employers may use the absence of migrants’ legal status to threaten and control
them. These conditions of ‘institutionalized insecurity’ (Anderson, 2010) create
situations of over-dependence reflected by employers’ reference to retention as
an advantage of migrant labour (Waldinger and Lichter, 2003).

The above accounts point to a major effect of policies depriving workers of
the right to stay and work: by seeking to protect one category of workers —
citizens and non-citizens — they create the conditions for the exploitation of
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another category — (irregular) migrant workers. However, the regulatory
approach has its limits in the sense that it is imprecise about the relationship
between the employment of irregular migrants and institutionalized norms. Does
irregularity of status intervene — as the generic term ‘cheap labour’ suggests —
primarily as a means to ensure the acceptance of low wages? With regard to
immigration more generally, economists tend to agree that if there are any neg-
ative effects on natives’ wages at all, they tend be limited to the lower wage tiers
(see Dustmann et al., 2008). Or is irregular migration more closely interrelated
with other provisions of the employment contract such as working time, health
and safety, or rules on dismissal? Similarly, the limits of irregular migrant
employment, both with regard to its scope and the extent of norm violation,
remain unclear in such accounts.

Analytically, these shortcomings rely on the argument that irregularity ‘fash-
ions’ migrants for certain jobs, exposing them to precarious employment and pos-
sibly social dumping. In order to contribute to a more thorough understanding of
social dumping patterns, this chapter relates the strategies used by labour market
actors regarding the constraints imposed upon them by irregularity to the character-
istics of the labour market in which they are situated. Thus, it acknowledges that
the demand for irregular migrant labour is inseparable from the global dynamics of
regulation of the labour market in question (Moulier Boutang, 1991).

The ‘fight against illegal immigration’ in France

Over the past two decades, immigration and associated cultural and social
phenomena, such as controversies over the use of Muslim headscarves and
burkas, or suburban youth riots, have become a major subject of debate
and legislation in France. They have culminated in the idea that immigrants and
their offspring represent a threat to French national identity (Noiriel, 2007).
Between 2002 and 2011, in an attempt to fend off party competition from the
extreme right, successive conservative governments undertook four reforms of
the immigration code. The main objective was to further limit migration for
family reasons — the principal gateway to settlement in France — and to tighten
regulations on residence and nationality for spouses of French nationals. Auto-
matic access to the long-term resident card was successively abandoned in
order to provide leeway for the authorities to refuse candidates on the grounds
of ill-defined ‘republican integration’. Instead, migrants remained on the
one-year residence permit, subject to yearly administrative reconsideration of
the applicant’s personal situation (Morokvasic et al., 2008). By redefining the
boundaries and conditions of regularity, the authorities have multiplied
the number of situations of irregularity.

Another element of French immigration policy has been the ‘fight against
illegal immigration’. According to estimates, the number of resident irregular
migrants amounts to up to 400,000 (CLANDESTINO, 2009, p. 59).% Policies
have focused on measures pertaining to resident irregular migrants, while also
promoting minimum standards regarding irregular migration at EU level.
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Nationally, deportations have been facilitated and possibilities for regulariza-
tion have been further reduced. The 2006 immigration law eliminated the
automatic granting of the (temporary) residence card to irregular migrants
after ten years of proven continuous stay in France, replacing it with much
less advantageous procedures. In 2007, for the first time, a government set
official quotas for deportation: each year between 25,000 and 28,000 irregular
migrants were to be deported. To achieve this ambitious goal, the government
increased pressure on public bodies, and police agents multiplied identity
checks in public places such as subway stations and streets.

At the same time, the government stepped up measures against the — illegal —
employment of irregular migrant workers. Labour inspectors were joined by the
police in industries such as construction that were considered to be heavily popu-
lated by irregular migrant workers. Since 2003, labour inspectors have been
asked not only to check the conformity of the employment contract and working
conditions, but also to verify work and residence permits. As a result, inspectors
have found it increasingly difficult to sanction employers without endangering
workers. Employers increasingly became part of the state’s efforts to identify
irregular migrant workers and prevent their hire. In July 2007, a government
decree obliged them to transmit to prefectures the permits of the foreign workers
they intended to employ. Employers risked fines of up to €15,000 and five years’
imprisonment for the employment of workers without a work permit. Since then,
the use of falsified permits with employers who seek to declare their workforce
has become virtually impossible. As quickly as in 2008, however, the govern-
ment provided an escape route from penalization by authorizing employers to
propose their irregular workers for the official admission procedure by signing a
binding offer of employment.

These measures were intended to erect new barriers to irregular migrants’
employment and presence more generally. Lawmaking has allowed governments
to signal to citizens that the state is still capable of protecting them against the
forces of globalization (Sassen, 1996). To what extent the state apparatus has
been able to enforce the norms is uncertain, however. The National Police
struggled to meet the deportation targets (since officially abandoned) of the
Sarkozy administration (2007-2012). The expansion of the competencies of
the labour inspectorates did not result in an increase in resources. As a result, the
number of enterprise checks has remained relatively stable over the past decade.
Enforcement difficulties are not only caused by migrant strategies of evasion or
legal hurdles; perhaps more fundamentally, they point to the ambiguous role of
the state with regard to the phenomenon (Moulier Boutang, 1991). These obser-
vations suggest that the effectiveness of the ‘fight against illegal immigration’
resides, first and foremost, in the ways in which it stigmatizes migrants as unde-
sirable (and therefore destined for deportation). It makes (rights-based) claims
and collective organization appear illegitimate; it also divides migrant popula-
tions by proclaiming that the ‘fight against illegal immigration” would be in the
interests of regular migrant populations.
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The transformation of the French construction industry

Economists analysing the political economy of irregular migration have identi-
fied temporal availability of labour and productive discontinuity as major drivers
of employer demand for irregular migrant workers (Moulier Boutang et al.,
1986). Campinos-Dubernet (1984) highlighted the particularities of labour
demand in construction by pointing to the variability of construction activity,
which stems from the fact that most of its products are immobile prototypes.
Spatial (geology, access) and meteorological conditions change with each site,
and production itself is difficult to predict and to standardize as regards its start,
duration and volume. These characteristics require a superior degree of flex-
ibility in the deployment of labour, machines and logistics. Therefore, construc-
tion enterprises are confronted with a major dilemma: they have to make
production capacities available without knowing if, when and for which object
they will obtain a contract.

For these reasons, even during the heydays of Fordism, standard employment
relations had difficulty emerging as the principal norm in construction. Between
1949 and 1970, the golden age of French capitalism, when employment in con-
struction almost doubled to 1.7 million, there were many firms in construction,
not all of which were necessarily large. ‘Atavistic’ (non-Fordist) types of
employment, in particular the use of short-term contracts and remuneration in
the form of piece wages, played an important role. Firms would regularly
employ workers only for a single job and hire others for the next one (Jounin,
2008). Although profits were considerable, wages remained modest and working
hours long. The construction labour market displayed the typical traits of job
dualism, with one stable market segment characterized by clearly defined jobs
and more or less clear systems of promotion, and the second tier marked by ran-
domized promotion and unstable and lower paid jobs (Reich et al., 1973; Piore,
1979).

The employment of immigrant workers in construction became important at
the beginning of the 1960s in the context of wage rises and a massive flight of
citizen-workers to better-paid industries. By the 1970s, immigrants represented
one-third of the workforce in construction but 50 per cent of the low-qualified
workers (Campinos-Dubernet, 1984, p. 276). Unlike in the industrial sector,
however, the crisis of the early 1970s did not provoke their substitution. In urban
centres — Paris, Marseille and Lyon — the second labour market segment became
strongly marked by the presence of successive waves of foreign-born popula-
tions, from now on bearing the devaluating and auto-reproducing traits of an
‘immigrant labour market’ (Sayad, 2006). National data reveal that in 2007, 12
per cent of the immigrant population worked in construction, mostly in concrete
works, bricklaying and non-qualified industrial construction jobs (Jolly et al.,
2012). Irregular construction workers — diverse in terms of race, occupation and
nationality — form an integral part of this workforce. They are likely to work side
by side with workers who, apart from their administrative situation, share the
same characteristics, experiences and employment situations.
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The steep economic downturn of the 1970s provoked a wave of bankrupt-
cies in construction. By 1982, employment in the industry had fallen to 1.2
million. Many workers either left construction or became subcontracted bogus
craftsmen who depended on their former employers to provide them with
equipment. By 1986, the number of such subcontractors had risen to 310,000
(Jounin, 2008, p. 59). The employment of irregular migrants continued
(Garson and Mouhoud, 1989), but the chances of obtaining a permit were
greater — either through individual regularization or mass amnesty — and few
workers were expelled. Besides its immediate economic consequences, the
crisis of the 1970s triggered a number of transformations that contributed to
the profound change of employment in the industry. Two decisive phenomena
may be singled out. First, the gradual disappearance of medium-sized firms
led to the dualistic organization of the market into an oligopolistic pole of
large groups and a competitive pole of small businesses executing the work.
Second, the strategic reorientation of the activities of large contractors resulted
in the increasing externalization of their manual labour force. Associated with
this transformation were declining job opportunities for racialized (migrant)
workers, increasingly insecure migrant status and the decline of labour
representation.

Growing concentration and polarization

From the 1980s onward, an important movement of economic and financial
concentration set in. The market leaders initially began absorbing regional
medium-sized companies and then, in a second step, absorbed and merged
with other construction groups (Campagnac, 1996). Within 20 years, the
number of major groups had fallen from eight to three: Eiffage, Vinci and
Bouygues. In parallel, these financially and technologically powerful entities
began to extend their activities to foreign markets. In order to become more
independent of slumps in the business cycle, they started to diversify by devel-
oping new activities along the value-added chain, such as facility manage-
ment, engineering and maintenance. Eiffage and Vinci, for example, expanded
into the management of public infrastructures such as railways and motor-
ways. Housing and property development, as an insecure market, was increas-
ingly abandoned. The groups also extended into businesses that were not
directly related to construction; Bouygues, for instance, became a major player
in French television and telecommunications. The oligopolistic structure of
the market and the diversification of their activities allowed these groups to
cope with the contraction of construction activity in a period of economic
crisis and austerity (Thireau, 2012). Because many medium-sized French con-
struction enterprises were not able to withstand the process of concentration,
the industry became increasingly polarized in terms of size, capital and
technological equipment (see Table 3.1). High rates of enterprise creation and
bankruptcy were particularly common among small-sized businesses.
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Table 3.1 Legal entities in the French construction industry by number of salaried

workers (2012)
0 1-10 1049 50-199 200-499 500-1999 2000 +
290,559 166,183 26,688 2,162 266 135 24

Source: INSEE (2014a).

Increase in subcontracting and temporary agency work

In terms of employment patterns, instead of leading to a concentration of employ-
ment in the newly created conglomerates, main contractors — often belonging to
construction groups — increasingly outsourced less specialized labour-intensive
work to other contractors and concentrated instead on the coordination and super-
vision of sites. Between 1990 and 2000, the biggest construction companies (more
than 500 employees) reduced the number of directly employed manual workers
(ouvriers) by 60 per cent (Jounin, 2008, p. 59). The primary motivation for out-
sourcing was price and not specialization. By dealing with the subcontractors on a
fixed-price basis for their services, they transferred to them the risks associated
with the variability of production. In the competitive market for subcontracting,
they could obtain services at prices they would ultimately not be able to sustain
themselves — despite economies of scale and higher productivity — if these were to
be conducted in accordance with the industry’s applicable social norms. Working
conditions in these often peripheral enterprises increasingly diverged from those of
the remaining core workforce in these groups, who benefited from wages and con-
ditions set in line with favourable company collective agreements. Main contractor
liability was introduced in the 1970s, and penal and administrative sanctions for
illicit employment (travail illégal) have continuously increased. However, liability
has remained hard to establish in the courts of law.

The industry’s quest for increasing external labour market flexibility did not
stop here. New legislation offered opportunities for the development of tempo-
rary agency work (Jounin, 2008), and enterprises did not hesitate to make use of
them. The number of temporary agency workers in construction rose consider-
ably — from 56,613 in 1994 to 117,364 in 2013 — while overall employment has
remained relatively stable (Figure 3.1). In 2009, some 7 per cent of the indus-
try’s salaried workforce were temporary agency workers. In the building trade
(gros ceuvre; travaux publics), both general contractors and subcontractors now-
adays use temporary agency workers on a large scale. On construction sites, the
proportion of temporary agency workers can amount to between 30 per cent and
40 per cent of the workforce.

The trend towards the concentration of employment in small and micro-
enterprises as well as the rise of temporary agency work has also had an impact
in terms of industrial relations. Many of these workers do not benefit from work-
place interest representation and negotiation rights due to the characteristics of
their employment (agency work) or the size of their enterprise. This is because
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Figure 3.1 The evolution of employment of salaried and temporary agency workers in
the French construction sector, 1996 to 2012 (base 100=1996) (source:
DARES (2014); INSEE (2014b); author’s calculations).

Note
Temporary agency employment in full-time equivalents.

the elections for workplace representatives (délégués du personnel) are held in
companies with more than ten employees, while the threshold for the election of
a works council (comité d’entreprise), the health and safety committee (comité
d’hygiéne, de sécurité et des conditions de travail), and the nomination of work-
place union delegates (délégués syndicaux) is 50 employees. Industry-wide
union density has fallen below 5 per cent, and union delegates are now concen-
trated among the large contractors, where they represent the shrinking and
increasingly professionalized core labour force.

The industry’s generally binding collective agreement and the minimum pro-
visions of the labour code constitute the backbone of employment regulation for
the majority of workers in small and medium-sized enterprises. In such deserts
of employee voice, the domination of contracting firms setting exceptionally
low-priced contracts translates into pressures on workers that exceed those pro-
duced by the internal hierarchy of the enterprise (Jounin, 2008, p. 64). The
system in place has allowed main contractors as well as private and public
clients to keep in check labour costs, despite the industry’s above-average
national growth rates between 2000 and 2007.

The employment of irregular migrant workers in Parisian
demolition works: the case of ABC

The market for construction in the Greater Paris region and in Paris, in particular, is
characterized by demand for renovation works and for large-scale public and
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private infrastructure and construction works. In the latter sector, the major con-
struction groups are well represented. In order to identify the strategies and patterns
pertaining to the employment of irregular migrants in the industry, the remainder of
this chapter focuses on a particular enterprise operating in this local market: ABC.*

ABC was founded in Paris in 1998 as a family-run enterprise specializing in
demolition works. In 2008, it declared a turnover of €17 million. In October 2009,
it requested the opening of a safeguard proceeding; this came about because for
eight months, 59 of its workers had occupied a construction site in the Arc de Tri-
omphe quarter of Paris. They had participated in trade union-led strikes of some
6,000 irregular workers claiming permits and legislative change in the criteria per-
taining to regularization (Barron et al., 2011).° In August 2010, ABC was declared
bankrupt, but the owner appears to have set up another business in the same trade
in the aftermath of these events. ABC regularly worked as a subcontractor for
Eiffage, Vinci (through its subsidiaries SICRA and GTM) and Bouygues, which
would contract the company directly. It was present on prestigious Parisian con-
struction sites such as the AXA tower in the La Défense business quarter, the
Lafayette department store, the OECD offices, the American Embassy and the
National Parliament. All ABC workers were migrant workers hailing from Mali,
Senegal and Mauritania. According to one interviewed worker, all were irregular.
Their foreman was aware of the administrative situation of the workforce: when
the workers announced that they could not work on a site where checks of identity
cards were required on entry, he promised them he would find a solution.

Circumventing the dismissal rules: the role of specialized temporary
work agencies

Apart from around ten fixed-term employees (accountant, supervisors, foremen,
secretary), all ABC workers were employed through three small Parisian tempo-
rary work agencies. To obscure their status, they used the residence permits of
regular workers. The profile of these agencies is particular insofar as they do not
belong to the temporary agency industry’s market leaders and are specialized in
labour provision for small-sized construction businesses. Such agencies are con-
centrated in Parisian quarters such as the Boulevard Magenta, close to the Gare
du Nord railway station. Workers looking for jobs in the building trade in these
agencies are practically all male ethnic minority and migrant workers, mostly of
West and North African origin; those identified as ethnic French left this local
labour market a long time ago (Jounin, 2008). The number of workers employed
by ABC through these agencies depended on the size of the contract it had con-
cluded. During the two-year renovation of the AXA tower, for instance, it mobil-
ized some 85 temporary agency workers.

A major role of these agencies is to provide using firms such as ABC with a
way to circumvent dismissal rules. French temporary agency regulations stipu-
late that a worker’s contract for a particular job (contrat de mission) has to be
issued by the agency within 48 hours of the beginning of the job. In practice,
however, the large majority of contracts were signed at the end of each working
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week or at the end of the entire job, or were not actually signed at all. The
objective of this — illegal — practice is clear: if the worker does not hold a con-
tract, he can be dismissed at any time. It is only under this condition that, for the
using firm, temporary agency work is a profitable alternative to a fixed-term con-
tract: under French legislation, the conditions for concluding and terminating a
contract agreed directly with a company or with an agency are the same. In addi-
tion, workers receive a 10 per cent short-term contract bonus (prime de précar-
ité) and the agencies also need to be paid. The threat of being dismissed by the
ABC foreman from one day to the next functions as an efficient means to discip-
line the workforce: ‘As soon as you show any weakness, the job is over. That is
why they don’t sign the contract before you start the job. It [the agency] gives
you the contract after the job’ (Idrissa).

Hollowing out collective wage norms

With regard to remuneration, French legislation stipulates that the wages of tem-
porary agency workers should not be lower than those of the salaried workers of
the using firm with the same level of qualifications and doing the same job. Since
1990, ‘premiums and other wage components’ must be included in the estima-
tion of the wage of the temporary agency worker. According to the findings of
Chauvin and Jounin (2010), the wages of workers employed through these tem-
porary agencies would rarely be below the National Minimum Wage rate, which
is close to the lowest wage bracket in the extended collective agreement.

However, infractions of the labour code and collective provisions do concern
elements such as end-of-job compensation, holiday leave compensation, com-
pulsory medical visits, bad-weather leave and refusal to provide safety footwear.
The agency regularly imposes fictitious fees on the worker or transforms parts of
the salary into premiums (Jounin, 2008). Such incidences of under-declaration to
social security can appear negligible to the agency and irregular workers alike,
as the latter do not benefit personally from the associated rights. As a rule, the
more the worker appears inexperienced and vulnerable to the agency, the more
he is exposed to fraud. Another means to lower wages is to ignore the qualifica-
tions of the worker. At ABC, agency workers’ contracts would indicate specific
jobs such as equipment driver or welder, but in reality they would be paid the
unskilled workers’ minimum rate (i.e. €350 a week).

All in all, irregular workers clearly experience pressure on wages, but the
normative clout of the minimum wage appears sufficiently strong to play the role
of a holding line in the (illegal) employment of these workers. The pressure on
wages is part of a more general phenomenon associated with the increased use
of outsourcing. Taking the example of concrete works, Jounin (2006) reports
that iron benders in Greater Paris had seen their wages decline by some 30 per
cent compared to the 1980s, when these jobs were still carried out by specialized
contractors with a directly employed workforce. According to interviewed labour
inspectors and Parisian trade union officers, lunch compensation or dressing/
undressing time discounted off working time have tended to disappear, despite
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being collectively agreed. The same holds for more informal norms: in the
1980s, individually granted premiums were still an important part of the wage
package (Dressen and Tallard, 1985). This fits into a larger picture in construc-
tion — in Greater Paris but possibly also elsewhere — according to which, in view
of the growing role of subcontracting and temporary agency networks, the norm-
ative power of the collective bargaining agreement has been increasingly diluted
to include merely the core wage norm.

Putting pressure on health and safety standards

The permanent threat of losing one’s job and pay (irregular workers are not enti-
tled to replacement income such as social assistance or unemployment benefit)
from one day to the next underpins the brutal workforce management by
foremen. Worker testimonies are unequivocal: cadences are high, and injuries
and illness are often hidden because a slackening in pace may be punished by
dismissal. Disrespecting health and safety standards can be a means to provide a
competitive advantage for the using firm. At ABC, for instance, workers were
asked to remove asbestos without observing the very strict regulations. The
impact upon health would not be immediate, so the foreman would regularly
close his eyes. According to Adama, he ‘didn’t give a damn. And me? I was an
undocumented worker. If you say you won’t do it, he will kick you out tomor-
row.” However, work accidents put a significant strain on the employer who
seeks to escape interference by authorities tasked with uncovering health and
safety conditions on the site, just as does the employment of illegal workers.
When a colleague of Adama, an undocumented welder, had to jump off his
nacelle because a gas fire broke out, he was refused transport to hospital. Instead
of declaring such incidences, ABC would pay certain injured workers sick leave
for one week and even fund their medical treatment.

Health and safety is also related to the question of qualifications. Irregular
workers would not only be asked to execute the most physically demanding
tasks, often limited to preparation and finishing (e.g. chip hammering and clean-
ing). Permanent availability for all kinds of subaltern work also limited their pro-
spects for informal qualification paths. The interviews reveal the potentially
tragic consequences of this type of workforce management. In October 2007,
during the renovation of the AXA tower, an unqualified ABC worker was killed
by falling steel scrap when he was asked by the foreman to gas cut large tubes.
‘He [the foreman] said: Take the burner, Mamadou [disrespectful generic name
for African construction workers], he [the worker] cut it, was squeezed against
the wall and died on the spot’, recalls Adama.

Stabilizing the core ‘temporary’ workforce

The fact that agencies bypass contract regulations in order to lay off workers
with minimum delay does not rule out workers being permanently employed. In
reality, many of them work with a single agency and often even for a single user
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company over extended periods. In the case of ABC, some of the undocumented
workers had been working for the company for ten years. Jobs can be very
lengthy, too. Jobs on different sites can succeed one another, but no new contract
is signed and the legal duration threshold for temporary agency contracts (nor-
mally 18 months, including renewal) is exceeded. In reality, only a fraction of
ABC’s workforce is recruited and selected by the agencies. Another part is
imposed upon them by ABC and its supervisory personnel in particular: workers
the company wants to keep but refuses to hire. The latter constitute a stable but
extremely vulnerable workforce. In this context, the role of the agency is not so
much to provide precarious (irregular) workers but to provide precariousness
itself (Jounin, 2007, p. 41).

Idrissa’s case is an example of this type of workforce management. As one of
the core workers, ABC would send him to another site as soon as a job was fin-
ished. If there was no work left to give him, he would return home and wait for
the foreman to call him. In the meantime, he would return to the agency to find
an intermediate job. In order to manage the labour process on sites and protect
informally acquired job skills, but also to counter the unintended consequences
of precariousness (such as worker defection and sabotage), the using firm seeks
to stabilize a core workforce — illegally, because agency work in France is tem-
porary by definition. Informal but easily reversible ‘favours’ such as wage
increases or promotions as well as personal ties become the principal means for
employers to ensure worker loyalty (Iskander, 2007; Chauvin and Jounin, 2010).

Discussion: the reproductive mechanisms of social dumping

This chapter has sought to identify strategies and patterns of social dumping in
the employment of irregular migrant workers. With regard to the case in ques-
tion, what emerges first is that the heightened barriers to their employment have
proven permeable. On the employer side, the use of specialized temporary work
agencies by subcontractors may be seen as a means to deal with the con-
sequences of the intensification of the ‘fight against illegal immigration’; in other
words, as a means to escape the administrative burden of verifying migrant
status prior to hiring and to reduce the increased legal risks. In the event that the
labour inspectorates should turn up on a site and discover irregularities (infrac-
tions against the labour code; employment of irregular migrants), it would be the
temporary work agency and the irregular workers themselves who would be the
primary object of inquiry, not the subcontractor and even less so the main con-
tractor. The use of these agencies is a comparatively sophisticated response to
the challenge of criminalization; typically, irregular migrant workers are directly
employed. The migrant workers, for their part, have adapted to the changes both
in employment and in their everyday tactics to avoid police controls in public
places and transport. When the use of false permits became seriously restricted,
workers were obliged to rent cards from regular migrants. This measure not only
increased the costs associated with irregularity and created a new market in the
‘migration industry’, but also made undocumented workers more reliant upon
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employer acceptance of ‘identity change’ in case the lender should reclaim his or
her card. Workers without such cards have been forced into undeclared employ-
ment, which has also seriously hampered their prospects for meeting the criteria
for regularization. This suggests that the burden associated with the ‘fight against
illegal immigration’ is primarily carried by the workers.

Second, in terms of the relationship between the employment of irregular
migrants and social dumping, the case study evidence confirms pressures on wage
norms and on health and safety rules. However, contrary to a vision of social
entropy, according to which the employer ‘does whatever he or she wants’ and
every irregular worker is seemingly easy to replace, basic institutionalized norms
and personal ties continue to shape the behaviour of employers and workers. Selec-
tively granted informal sick pay and the National Minimum Wage rates are a case
in point. The latter appear to function if not as a holding line, then at least as an ori-
entation mark for actors in the formal economy who are firmly rooted in the cogni-
tive framework of the French economic system.® This suggests that irregularity
intervenes in institutionalized norms by providing a leeway for employers in which
employment and working conditions are modulated depending on the specific
worker characteristics and market conditions more generally.

One could argue that the major derogation from institutionalized norms does not
concern wage levels, as suggested by the popular notion of ‘cheap labour’, but the
conditions of conclusion and termination of employment contracts. In the Parisian
construction industry, specialized temporary work agencies have been instrumental
in providing subcontractors with the possibility to free themselves from this crucial
constraint of the labour contract. This technique not only follows a narrow eco-
nomic rationale, namely to save on wages under conditions of variability of pro-
duction and the impossibility of offshoring production. The threat of being
(illegally) dismissed from one day to the next may be identified as the decisive
mechanism that makes workers accept and sustain low wages as well as substand-
ard and hazardous working conditions. Thus, the basic sentiment of social instab-
ility (Castels, 2003) — not knowing what tomorrow brings — due to irregular
migrant ‘deportability’ (De Genova, 2002) is doubled at the workplace. Temporari-
ness of presence, both imagined by the worker seeking to return at some point and
imposed upon him or her by the state and the employer, is fertile ground for will-
ingness to put up with hardship and stigma (Piore, 1979; Sayad, 2006).

The other side of the fear of unfair dismissal of workers confronted with illicit
employer behaviour is the lack of alternative labour market prospects and the
absence of institutions created to protect workers in the first place. In this
respect, irregularity reveals its specific capacity for ensuring worker loyalty over
exit or voice (Hirschman, 1970).

Being dismissed is a risk that has to be much more carefully considered by
irregular migrants than by workers who are ‘only’ confronted with the ordinary
selection criteria (notably gender and race) governing access to particular jobs
and occupations (Waldinger and Lichter, 2003). The interviewed workers
described more or less long periods of unemployment after they had lost a job.
Without any state-guaranteed replacement income, they quickly lose autonomy.
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During prolonged unemployment, they had to rely on networks of mostly kin
solidarity and look for undeclared jobs on a day-to-day basis. Typically, they
would move in with friends or family members, thus falling back into situations
similar to when they arrived in France years previously. Beyond general market
conditions, the difficulties of irregular workers in getting a job reflect the signifi-
cance of employer criminalization as a specific barrier to their labour market
entry. The number of employers prepared to take legal risks is limited; they have
to carefully weigh those risks against the advantages that the employment of
irregular workers provides over other workers with more or less stable statuses.
Many employers may thus prefer other forms of illicit employment involving
regular migrant workers, or they may respond to rising administrative pressures
by dismissing their irregular workforce (Iskander, 2007). In 2007, when employ-
ers were obliged to transmit to prefectures the permits of the foreign workers
they intended to employ, a wave of layoffs took place out of the public eye
(Barron et al., 2011). In other words, the scope of irregular migrant employment
is not only limited by the availability of these workers in the local labour market
but also by the ‘fight against illegal immigration’ itself. Such effects do not
necessarily reduce illicit employment practices, but they tie irregular workers
more firmly to employers.

Likewise, irregularity of status undermines basic labour protections that are
normally available in the case of dismissal or other matters. Under conditions in
which employment relations are de-collectivized, an appeal to the labour courts
may appear to be the only chance to voice rights-based claims. According to an
interviewed trade union officer, labour courts do not demand to see workers’
permits. However, the union would discourage irregular workers from present-
ing their case in court because of the risk that the employer could denounce the
worker to the police. Officers therefore seek arrangements by communicating
directly with the employer. Interviewed workers, on the other hand, reject the
idea of resorting to legal action as being too costly and too slow. Under these
conditions, worker resistance occurs mainly through microscopic acts of sabo-
tage and disobedience at work (Jounin, 2008). Cyclically occurring social move-
ments (Siméant, 1998; Barron et al., 2011) have been a breakaway from this
bleak cycle of highly subordinate employment relations. Irregular migrants do
not usually voice specific work-related claims; rather they mobilize for the regu-
larization of migrants and a change in related policies. However, the movement
in which the ABC workers participated declared itself a worker protest and thus
objected to dominant representations of illegal immigrants. By occupying their
workplaces and voicing their claim as travailleurs sans papiers (literally,
workers without permits), they highlighted the contradiction between their social
and economic integration as workers and their ‘exploitation’ resulting from their
exclusion from formal citizenship.

The relationships of domination conducive to social dumping are intrinsically
linked to the dualistic organization of the industry. They become apparent if we
take into account the nature of benefits derived by employers from undermining
institutionalized norms. These depend mainly on the employer’s position in the
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industry’s reinforced hierarchy of enterprises, in particular on its place in the
contracting chain. Without being exposed to the legal risks associated with it, the
shift to subcontractors of the economic uncertainty resulting from variability
enables main contractors to maintain price agreements that are incompatible with
institutionalized norms. This has also allowed them to escape the reputational
stigma associated with illegalities related to migrant status and irregular employ-
ment. Seeking to protect their relationships with public clients and, perhaps more
importantly, to secure activities they have developed outside the construction
business, construction groups have carefully sought over the past 20 years to
deconstruct this image by presenting themselves as spearheads of technological
innovation and exemplary employers who are open to social dialogue. By con-
trast, for subcontractors, the hiring of irregular workers is a means to survive in
the highly competitive market for labour provision. The fate of ABC during the
2009 strike events is revealing in this respect. In the course of the occupation of
the Lafayette site, the Eiffage management informally convened trade unionists,
striking workers and the ABC management. It urged the latter ‘to bring things in
order’ by providing the workers with a binding offer of employment — the con-
dition these workers had to satisfy in order to obtain a permit. Instead of meeting
these demands, however, ABC shut down.

Conclusion

Over the past two decades, illegal immigration has become an increasingly
important issue on the agenda of European policymakers seeking to safeguard
citizens against the perceived risks of uncontrolled immigration. However, the
analysis of the labour market effects of the politics of irregularity reveals that
rather than protecting citizen-workers and preventing social dumping, these pol-
icies feed into deteriorating employment conditions in ‘immigrant’ labour
markets. The workers with the weakest position in the labour market carry the
major burden of the tacit alliance between forces driving the reorganization of
the industry to the detriment of labour regulations, and state policies maintaining
a highly regulated system of derogatory statuses of migrant labour. If irregularity
is fundamentally justified by the criterion of not belonging to a civic community,
the heightening of the barriers to civic status reveals another paradox of the pol-
itics of irregularity: it maintains the justification for irregularity deployed in the
first place and thus tolerates the prolongation — and potentially the amplification
— of the effects that irregularity may have upon institutionalized norms.

Notes

1 Irregularity is not only a status but also a process in the sense that a person becomes
‘illegal’ only from the moment when he or she has crossed the border, and often much
later than this. Frequently, it is not an end state but one stage in a shifting range of sta-
tuses between which non-citizens move (e.g. from overstayer to legal resident to illegal
resident). Status mobility can be an effect either of changing state policies or of indi-
vidual choices and opportunities (Anderson and Ruhs, 2010).
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2 French labour legislation stipulates that workers without a work permit are to be treated
equally to other workers.

3 In absolute terms, this places France below neighbouring countries such as the UK,
Germany or Italy (CLANDESTINO, 2009). Over the past decade this estimate has
remained fairly stable, suggesting that the number of deported and regularized migrants
roughly equals those entering into a situation of irregularity (overstayers and
newcomers).

4 The names of the company and of the interviewed workers have been anonymized.

In the course of the strike, however, the responsible ABC boss refused to sign the

promise of employment the workers needed to apply for a permit. Instead, he set fire to

the building occupied by his workers in order to drive them out and then sealed the site
entrance.

6 It is questionable whether this also holds for transnational service providers of posted
workers (DGT, 2012).

(93]
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4 Varying perceptions of social
dumping in similar countries

Jens Arnholtz and Line Eldring

Introduction

In the Nordic countries, ‘social dumping’ and labour migration have become
highly related issues in public discourse since the EU enlargements of 2004 and
2007. As workers from the new EU member states have travelled in large
numbers to the old EU member states, concerns have been raised about the effect
this will have on the receiving countries. Large socioeconomic differences
between Western and Central-Eastern European (CEE) countries, manifested in
significant dissimilarities in wages and working conditions, have formed the
background for these concerns. Terms like ‘the Polish plumbers’, ‘welfare
tourism’ and ‘social dumping’ may be seen as part of a populist political dis-
course aimed at fuelling and exploiting these concerns. However, they also stand
for some of the more broadly harboured concerns about the specific institutional
arrangements that have been at stake in the debates on labour migration and
social dumping. This has been particularly true for the Nordic countries, where
both welfare and labour market institutions have been seen as potentially being
put under pressure by the arrival of the new labour migrants.

In the academic literature, much attention has been paid to the pressures and
challenges raised by EU labour migration since the recent EU enlargement
rounds. The underlying assumption of many of the studies may be exemplified
by Woolfson, who explicitly argued that ‘labour standards in the EU-15 may be
subject to increasing pressure occasioned, in particular, by the arrival of ...
labour from Eastern Europe’ (Woolfson, 2007, p. 200). While this is a very
general assumption, specific variations have also been detected. A number of
studies have identified differences across sectors in the kinds of pressures
exerted by the presence of labour migrants (Barrett et al., 2012; Arnholtz and
Hansen, 2013; Bengtsson, 2013), while other studies have tracked variations
across types of employment (Friberg et al., 2014). In particular, posting of
workers has been seen as a strategy for ‘circumventing national class comprom-
ises’ (Lillie, 2010, p. 693), and as putting pressure on wages through the use of
‘cheap labour’ (Cremers, 2011).

However, while these studies have focused on what causes ‘social dumping’
and the mechanisms through which it manifests itself, they have been less
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concerned with defining what ‘social dumping’ actually is. In this respect, Ber-
naciak (in the Introduction to this volume) has called for a stronger effort to
clarify the concept, and the aim of this chapter is to contribute to this endeavour.
Our argument is that the phenomenon of ‘social dumping’ is not just a product
of strategic actions by market participants but is also shaped by the efforts of
other actors who define and try to uphold the social standards that ‘social
dumping’ violates. That is, the concept of ‘social dumping’ is itself part of a
political struggle revolving around the issue of distinguishing between accept-
able, everyday competitive pressures of a market economy and unacceptable,
extraordinary social problems engendered by ‘unfair’ competition.

To make this point, the chapter will show that the understanding of ‘social
dumping’ can vary substantially depending on institutional and political differ-
ences. Taking two very similar countries, namely Denmark and Norway, we
show how the debate on social dumping has differed in the two countries since
EU enlargement. Analysing both public discourse and reform initiatives, we
argue that Danish trade unions have struggled to maintain the principle of equal
treatment between domestic and migrant workers as their standard for assessing
what constitutes social dumping. In so doing, they have faced substantial prob-
lems in upholding labour market standards, with some migrant workers falling
far below the minimum standards set by collective agreements. In Norway, on
the other hand, there has been a gradual shift in the understanding of ‘social
dumping’ — from a lack of equal treatment to a failure to abide by the minimum
standards. This more pragmatic approach, and the legal initiatives it has
prompted, has had some success in securing minimum standards for migrant
workers compared to Denmark. However, it has also involved an acceptance of
lower standards being good enough for migrant workers.

The analysis is based on data from a number of previous projects related to
labour migration, posting and EU enlargement.' These data include an analysis
of the statistical development of labour migration to the two countries (Dolvik
and Eldring, 2008; Friberg and Eldring, 2013), survey data on the use of foreign
workers and their wages and working conditions in the receiving country
(Friberg and Tyldum, 2007; Arnholtz Hansen and Hansen, 2009; Friberg and
Eldring, 2011), extensive knowledge of the regulatory reforms that have
occurred as a response to the recent EU enlargements and the new flow of labour
migration (Andersen and Arnholtz, 2013), and knowledge about trade union
responses to the challenges posed by the inflow of CEE workers (Eldring and
Arnholtz Hansen, 2009; Eldring et al., 2012). In addition to this extensive back-
ground knowledge, the specific questions posed in this chapter have required us
to revisit and reanalyse central policy documents and interviews with key actors,
including a small-scale media analysis.

The chapter is structured as follows. In the following section, we outline the
theoretical argument behind our analysis, stressing the importance of norms and
norm formation for the understanding of social dumping. We then present some
important similarities and differences between Denmark and Norway. We subse-
quently analyse how the concept of ‘social dumping’ has been used in the two
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countries and how it has been gradually given new content by regulatory reforms
and discursive struggles. Finally, we discuss the findings and round off the
chapter with a short conclusion.

Theoretical perspectives

As Bernaciak has aptly argued in the Introduction to this volume, providing a
consistent and comprehensive definition of ‘social dumping’ is a difficult task.
However, what stands out from her review of the literature is that violations or
undercutting of more or less explicit norms is an essential part of the phenom-
enon called social dumping. This is clear in some of the more normative defini-
tions she reviews that refer to ‘artificially low costs’ or ‘underdeveloped social
protection’ (emphasis added), and it is equally true of Bernaciak’s conceptuali-
zation, which defines social dumping as ‘the practice, undertaken by self-
interested market participants, of undermining or evading existing social
regulations with the aim of gaining a short-term advantage over their competi-
tors’ (see Introduction to this volume). While the ‘social regulations’ referred to
may have a very concrete manifestation in each specific situation (e.g. a certain
wage level), they are nonetheless based on some kind of norm (e.g. that wages
should not lie too far below the average wage). To understand ‘social dumping’,
then, we need to understand the norms it violates and how they are shaped.
Without these norms, ‘social dumping’ could simply be perceived as an expres-
sion of everyday market competition.

Such norms will typically vary from case to case (be they countries, sectors,
educational groups or across time). In some countries, the relocation of jobs will
elicit huge protests from workers, while in others it will simply be seen as part of
everyday life. During certain periods, the opening of borders to foreign workers
will be seen as direct aggression against local workers’ rights, while in others it
will be seen as a pragmatic solution to labour shortages or a natural part of the
European integration process. In some sectors, working for the minimum wage
will be quite normal, while in others it will be a clear expression of ‘social
dumping’. Thus, trying to determine (or even measure) ‘social dumping’ will
always be an endeavour related to the categories of reference — that is, the ‘social
standards’ or ‘social regulations’ considered to be under attack.

Social standards are seldom purely academic matters. More often than not,
they are the result of political struggles involving both practical and discursive
elements. To make our point more clear, we will draw upon Foucault (2007,
pp- 83-87), who wrote about the interplay between ‘normation’ and ‘normaliza-
tion’. If ‘normalization’ is the process whereby practices are brought within the
realm of the normal, then ‘normation’ is the process whereby the normal is
defined. We find this argument valuable for understanding the concept of social
dumping. While most studies — and the majority of the contributions in this
volume — have focused on the mechanisms and strategies that lower social stand-
ards, and some have studied the responses of trade unionists and authorities
trying to uphold social standards by ‘normalizing’ the conditions of migrant
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workers, few have focused on the processes which produce the norms that define
these social standards. We want to home in on this kind of ‘normation’ process —
in Foucault’s sense — whereby actors gradual define and redefine the limits of
what may be regarded as normal ‘social standards’ and thus, by proxy, the
abnormal standards that should be regarded as ‘social dumping’.

More specifically, we want to analyse how the definition of social standards is
affected by the appearance of labour migrants. Social standards will often be the
result of long-term historical developments and the functioning of institutions.
However, one can hypothesize that they will be affected by pressures on these
very same standards. Furthermore, we will argue that normation and standard-
setting processes may vary across countries due to the variations in labour stand-
ards and regulatory systems, but also because of different political constellations
and different relations between employers and trade unions, as well as finer insti-
tutional details. In this sense, the normation process is not just the result of dis-
cursive struggles but involves practices as well. Often the confrontation between
the general norms and the specific practices will alter both of these — in other
words, both the company strategies to use foreign labour to gain competitive
advantages and the very understanding of what constitutes acceptable and unac-
ceptable employment conditions will be affected by this interaction (Wagner,
2014). Rather than focusing on company strategies, our contribution to the
debate on social dumping will consist in analysing the normation process in two
very similar countries — Norway and Denmark — showing that their understand-
ing of social dumping has come to differ somewhat despite very similar starting
points.

Denmark and Norway: labour markets and migration

There are many similarities between the Danish and Norwegian societies and
labour markets. Both countries have relatively small and open economies with
well-developed welfare systems. High union density, extensive worker representa-
tion and centralized agreements embedded in social models based on close inter-
action between working-life policies, the welfare state and macroeconomic policies
are central features of the two states (Dolvik, 2011).There are also similarities in
the provisions for regulation of the labour market. Whereas most national Euro-
pean labour markets are heavily regulated through legislation, including minimum
wages, this is not the case in Norway and Denmark. Although several aspects of
work are regulated through working environment acts, minimum wage levels have
traditionally been based on collective bargaining and have been binding only for
workers who are covered by a collective agreement (Eldring and Alsos, 2012).
Although coverage is lower in Norway, collective agreements often establish
norms in enterprises that are not formally bound by them (Stokke et al., 2013). In
some sectors, local rates of pay are often well above the agreed minimum rates,
making these minimum rates of limited importance for actual wage levels. None-
theless, in these sectors the collective bargaining system contains some mecha-
nisms that make this a form of ‘organized decentralization’ (Traxler et al., 2007).



84 J. Arnholtz and L. Eldring

Furthermore, collective agreements in both countries cover not only minimum
wage levels but also a range of other additional payments and rights.

These similarities give rise to a number of similar challenges with regard to
labour migration and ‘social dumping’. First, the fact that the minimum wage is
not statutory presents the continual challenge of securing collective agreement
coverage of migrant workers — something which is difficult because only few
migrants are organized, while many are satisfied with wages below the usual
standards. Without such collective agreement coverage, employers are formally
free to pay their workers whatever they are willing to accept. This can put pres-
sure on the standards for wages and working conditions of domestic workers.

Second, the sometimes rather large discrepancy between minimum wages and
local rates of pay gives rise to problems because migrant workers will seldom
enter local negotiations to increase their wages beyond the minimum level. In a
sector like construction, the difference between the minimum rate of pay and the
average wage amounts to somewhere between 30 and 40 per cent. This implies
that the presence of foreign workers can put pressure on the wages of domestic
workers even when they are covered by collective agreements. In addition, the
migrant workers’ lack of engagement with local bargaining can pose a challenge
to the institution of local bargaining processes itself. Trade unions see this as a
threat to the tradition of workers’ active participation in the determination of
wages and working conditions.

Third, there are problems with securing all the rights prescribed by collective
agreements because migrant workers working temporarily in Norway or
Denmark may be less attentive to securing long-term benefits such as pensions
and holiday pay. If such costs are not paid, this adds to the economic benefit
employers gain from using foreign workers and thus puts pressure on domestic
workers. The list of issues could be extended even further, but this will suffice to
illustrate some of the similar challenges experienced in the two countries.

However, despite the general similarities between Norway and Denmark,
there are some differences between the two countries that may be overlooked
from the outside. First, there are some disparities regarding the level of organiza-
tion and collective agreement coverage. While high unionization rates have long
characterized both Nordic countries, these rates vary. Despite some decline over
the past 15 years, trade unions still maintain a strong position in Denmark: 67
per cent of the workforce is unionized and 80 per cent is covered by collective
agreements. Although still high compared to most European countries, Norway
has a lower union density than Denmark: ‘only’ 52 per cent of employees in
Norway are unionized and ‘only’ 72 per cent enjoy the protection of collective
agreements. Furthermore, the Norwegian unions are more restricted than their
Danish counterparts when it comes to industrial action. Danish unions are mostly
faced with a fixed fine for action that is deemed unlawful, whereas Norwegian
unions face a greater threat of having to compensate companies for losses caused
by such action. In addition, although Norwegian unions can take industrial action
without having members in the targeted firm, this very seldom takes place,
unlike in Denmark (Stokke and Thornqvist, 2001). These dissimilarities have
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given the trade unions in the two countries quite different starting points in
facing up to the challenges posed by post-enlargement labour migration.

At the same time, the two countries also differ with regard to their political
situation. First, whereas Denmark is a member of the EU, Norway is not.
However, it is important to recognize that Norway is a member of the EEA and
adopts most of the legislation produced by the EU. Thus, the free movement of
workers and services is just as valid in Norway as it is in Denmark. The main
difference is that the EU/EEA is an issue that is more open for debate in Norway
than in Denmark. In Denmark, a broad majority of political parties support the
EU and are keen to mollify popular EU scepticism by toning down problems
related to EU membership. Second, the two countries have differed with regard
to the political colour of their governments. In the period from 2005 to 2013,
Norway had a government led by social democrats, while Denmark had a gov-
ernment led by liberals until September 2011. This means that their respective
trade unions have had quite different possibilities for influencing policy.

In Denmark and Norway, as in many other Western European countries, the
mobility of labour and services in the wake of EU enlargement exceeded most
expectations (Delvik and Eldring, 2008). In the period from 2000 to 2011, more
than 125,000 citizens from new EU member states moved to Norway, and about
75,000 to Denmark. In addition, numerous short-time migrants, posted workers
and service providers entered the Danish and Norwegian labour markets. In both
countries, these latter groups probably constitute around 40 per cent of the total
employment from Central-Eastern Europe (Friberg et al., 2014). It should be
noted however that although both countries have experienced an increase in
labour migration from European low-wage countries, the level is considerably
higher in Norway. This can mainly be explained by the higher labour demand in
the Norwegian labour market, which has persisted even throughout the financial
Crisis.

To sum up, the two countries are very similar in many ways, but there are dis-
similarities with regard to their labour market models, their political constella-
tions during the enlargement period and the number of migrants they have
received. As we shall see, these dissimilarities have engendered quite different
responses to the challenges raised by the new labour migrants, which in turn
have affected the understanding of ‘social dumping’ in the two countries.

Defining social dumping through policy and discourse

Despite the differences described above, the two countries’ initial responses to
EU enlargement were fairly similar. Both Norway and Denmark established
transitional schemes with regard to individual migration from new EU member
states. In both countries, these schemes gave open access to the labour markets
for workers from CEE countries, as long as the work was performed under
employment conditions similar to those of domestic workers. In effect, these
transition schemes could be regarded as a kind of temporary erga omnes system
targeted specifically at the new labour migrants. In this sense, they could be seen
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as a break with the principles of voluntary collective negotiations that had domi-
nated both countries theretofore. However, these schemes were supported by the
trade unions in both Norway and Denmark, which had very similar slogans with
regard to the new EU citizens: ‘Everyone is welcome, but on equal terms’ was
the almost identical slogan of both the Norwegian and the Danish trade unions.
Seen from this perspective, ‘social dumping’ would be any kind of unequal treat-
ment, such as lower than normal wages, longer or shorter than normal working
hours, and so forth. In this sense, the conditions of domestic workers were the
reference point representing the social standards that social dumping practices
would challenge.

However, proceeding from these initial similarities, both the policy responses
and the discursive representations of the problems raised by the inflow of foreign
workers began to diverge between the two countries. In both Norway and
Denmark, there has been a constant interplay between the discursive representa-
tions made possible by the regulatory context and the regulatory responses made
possible by the discursive representations of the issue. We will illustrate this for
each country separately and then in the final discussion compare the tendencies
we have identified.

Social dumping in Norway

The massive migration from the new EU member states has sparked off various
debates in Norway on issues related to ‘social dumping’. A simple media ana-
lysis clearly illustrates the increasing use of the term: while ‘social dumping’
was mentioned only 28 times in central news sources in 2003, the term occurred
253 times in 2004, and 446 times in 2006.” The debates on social dumping com-
prise a number of issues, including how the phenomenon should be conceptual-
ized or defined. In Norway, the term acquired a kind of official status and
recognition at a very early stage through the red-green government’s active use
of it and the launch and implementation of action plans to combat such practices.
According to the government at the time, social dumping could be defined as
follows:

The government considers it to be social dumping when foreign workers are
exposed to violations of health and safety regulations, including regulations
on working time and housing standards, and when they are offered wages
and other benefits that are unacceptably low compared to what Norwegian
workers normally receive, or if the wages are not in compliance with legally
extended collective agreements, if such are in place.

(Ministry of Finance, 2006, p. 63)

This approach has served as the point of departure for most discussions on social
dumping in Norway in recent years, although some actors claim that practices
and standards that may be considered social dumping in the Norwegian context
would be seen to be ‘social jumping’ for workers from societies and labour
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markets with lower standards, such as Poland (Fasting, 2012; also see Krings et
al., Chapter 1, this volume). Some also argue that substandard wage conditions
and temporary employment can serve as a stepping stone into more ordinary
jobs, and that a requirement of equal standards for all weakens the competitive
advantage of migrant workers.

The most disputed issue has been where to draw the line between unac-
ceptable and acceptable wages. While ‘social dumping’ was almost a non-
debated issue a few years back, it is no exaggeration to say that currently this
theme has a very prominent place in any debate or political discourse related to
the development of the Norwegian labour market (and welfare state). In Septem-
ber 2013, the red-green coalition that had been in power since 2005 lost the
parliamentary elections to a coalition headed by the Conservative Party. The red-
green government had adopted the fight against social dumping as a kind of
power brand, while the opposition voted against several of the implemented
measures. The new government has signalled that it will renew policies in this
area, but it remains to be seen in what form this will materialize. In the election
campaign, both sides declared their willingness to secure a decent working life
for all, albeit with some variations regarding the definition of acceptable stand-
ards and the ways to achieve them.

The red-green government launched its first action plan against social
dumping in 2006. Core elements in the plan were the strengthening of the
Labour Inspectorate, the requirement of identity cards for all workers at con-
struction sites, a new register for temporary work agencies, chain liability in
construction and certain revisions to the law relating to general application of
wage agreements, while regulation of wages was still left to the labour market
parties through collective bargaining. The plan was followed up with a new
action plan in 2008 and a third action plan in May 2013.

Before 2004, the existing erga omnes mechanism in Norway making col-
lective agreements generally binding had never been used. Facing increasing
labour migration flows after the 2004 EU enlargement, the Norwegian policy-
makers and social partners felt that if basic labour standards were to be upheld in
the most exposed industries, the existing institutional framework would be insuf-
ficient (Alsos and Eldring, 2008). Largely based on legislation that had been
introduced when Norway joined the EEA in 1994 but lain dormant until 2005,
the policies for Norwegian labour market regulation have since then gradually
changed from a system based on voluntary collective arrangements into one
characterized by increasing state involvement in wage regulations. The first step
was taken by the Norwegian Confederation of Trade Unions (LO), which, fol-
lowing internal debates, applied for the extension of the collective agreement in
construction. This approach has progressed to also embrace industry-wide uni-
versal legal extensions of minimum provisions in collective agreements (so far
in construction, shipyards, agriculture and cleaning), new legislation on chain
liability, and increased control and enforcement by the state, as well as a number
of other new statutory regulations regarding registration, liability and control
(Eldring et al., 2011). Overall, this shift represents a rather radical break with the
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traditional form of regulation, and has been promoted by reference to the
struggle against ‘social dumping’.

However, this break has helped the Norwegian trade unions tackle some of
the dilemmas described above. In the sectors covered by erga omnes, it is no
longer possible for companies to legally pay wages below the minimum wage
level stipulated in the collective agreements. The collectively agreed minimum
wages have in effect become legally binding, which allows the trade unions to
engage directly in legal action against companies paying less than these
minimum standards. In practice, however, this may have come at the cost of
giving up collective bargaining in foreign companies or unorganized companies
that rely on CEE workers. The minimum wage, then, has become the standard of
reference for social dumping with regard to CEE workers, but it is a very
effective reference in the sense that it does not need to be first imposed upon
companies by making them enter into a collective agreement. Although the
average wage for Norwegian workers in most sectors is above (and in some
sectors far above) the central agreements’ wage levels due to local bargaining,
the unions at some point decided to accept the minimum rates as the benchmark
for social dumping. The arguments were mixed but were mainly related to the
idea that upholding a strong principle of equal pay would serve a protectionist
purpose and could contribute to the exclusion of migrant workers who would
thus lose the possibility of compensating skills, language and productivity differ-
ences by being willing to work for lower pay. Furthermore, it was also regarded
as rather unrealistic that unions would be able to control the situation by estab-
lishing ordinary collective agreements. However, the use of extensions has influ-
enced central collective bargaining in recent years, with higher demands on the
unions’ side when it comes to raising the agreed minimum rates.

Social dumping in Denmark

The term ‘social dumping’ has been used much less in Denmark than in Norway.
A simple media analysis of the kind already described above shows that ‘social
dumping’ was mentioned only 16 times in central news sources in 2003, and 105
times in 2005, before falling again to 15 times in 2007.> One explanation for this
trend could be that the labour migration from new EU member states has been
less intense compared to what was experienced in Norway. It took some time
before Danish employers felt the need for and had the idea of recruiting from the
new EU member states. However, this is not the full explanation. If we look at
the media coverage, the new flow of migrants and the potential problems they
could cause received quite a lot of attention in Denmark from the onset, but these
problems were not subsumed under the heading of ‘social dumping’ as they were
in Norway. Instead, there seem to be three different themes at play: first, a theme
regarding criminal behaviour such as tax fraud, circumvention of the transitional
regime, undocumented workers and conmen; second, a theme regarding working
conditions, low wages, long working hours, and poor health and safety; finally, a
third theme concerning the general ill treatment or exploitation of this new group
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of migrant workers, pointing to poor housing conditions, threats of violence and
spontaneous dismissal. In a sense, all of these issues are part of the phenomenon
of social dumping because they all contribute to the pressure on social standards
and they are all themes found in the Norwegian debate on social dumping.
However, in Denmark it was not until 2011 that all of these issues were summa-
rized under the heading of ‘social dumping’.

There are two explanations for this difference. First, unlike Norway, Denmark
has sought to maintain the existing framework of voluntary collective bargain-
ing, with the social partners opposing any moves towards increasing state regu-
lation in response to international labour mobility (Andersen and Pedersen,
2010). Despite some internal debate, the Danish trade unions generally felt that
the high level of collective agreement coverage, the high level of trade union
affiliation and the relative ease with which unions could take industrial action
together gave them sufficient strength to handle the challenges that the new
migrant flow would present (Eldring et al., 2012). It was assumed that the
stronger Danish framework would be sufficient to resist the main problems asso-
ciated with low-wage competition and worker exploitation in the face of increas-
ing labour migration. Neither the trade unions nor the employers’ organizations
were willing to accept the problems raised by erga omnes procedures and the
like. This has meant, however, that the regulatory issues posed by the new flow
of labour migration have to be divided into two separate spheres that trade
unionists, politicians and employers alike have struggled hard to keep distinct:
on the one hand, issues regulated by law (tax fraud, undocumented workers, vio-
lation of health and safety rules, etc.) and, on the other, issues regulated by col-
lective agreements (wages, working hours, overtime pay, pensions, etc.). For a
long time, trade unionists made a virtue out of making this distinction clear and
thus implicitly promoted a disaggregation of the problems that could otherwise
have been summarized under the heading of ‘social dumping’.

Second, the centre-right government in office from the enlargement in 2004
until 2011 never used the term ‘social dumping’ or any such terms that could
highlight generalities of issues related to the new flow of workers. Instead, it
treated incidences of tax fraud, low wages, or poor health and safety precisely as
‘incidences’ — singular events to be deplored and criticized, but not to be taken
as representative of a broader social phenomenon calling for a regulatory
response. Thus, the centre-right government not only disassociated itself from all
issues regulated by collective agreements, but also gave little priority to a
number of issues that fell within its regulatory competence (such as health and
safety, tax inspection and the enforcement of the transitional regime in place
until 2009). In addition, it made few efforts to improve the statistical material on
the issue, and only reacted to difficulties if trade unions or the media provided
clear evidence that there were systematic problems. This meant that the trade
unions for a long time invested considerable day-to-day efforts in mobilizing the
authorities to perform their duties in areas regulated by law and in documenting
that these were general problems. The fundamental problem for the trade unions,
so to speak, was the lack of a term like ‘social dumping’ that would transform
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any incidence of low pay, tax evasion or illegal activity into a manifestation of a
more general social phenomenon.

This changed somewhat in 2011. Following the general election, a new
centre-left government came into office and made ‘social dumping’ one of its
prioritized policy areas. On the regulatory front, this has meant a number of legal
initiatives, including a reform of the tax system that makes it very hard and
costly to evade taxes, and a stronger emphasis on registration and statistics.
More importantly, however, it has meant a significant increase in the resources,
activities and competences of the labour inspectors, tax collectors and police in
this area. They are now engaged in joint enforcement efforts, including multi-
annual random checks of companies. At the discursive level, in 2012 the new
government published an inter-ministerial report containing the first official defi-
nition of ‘social dumping’. Along with the priority given to social dumping in
the national budget negotiations of 2012 and 2013, this shows that the new gov-
ernment has really taken ownership of the concept. The 2012 inter-ministerial
report defines social dumping in the following way:

The concept of social dumping denotes relationships where foreign workers
experience wages and working conditions below the usual Danish standards.
This refers to conditions similar to relevant collective agreements in the
sector. Social dumping also refers to situations in the labour market where
foreign companies operate in Denmark without complying with Danish laws
and regulations such as those regarding tax authorities, health, social
security, and residence and work permits.

(Danish Ministry of Employment, 2012, p. 12; authors’ translation)

This definition clearly signals that the new government is well aware of the dis-
tinction between issues regulated by law and issues regulated by collective
agreements. While the new government has increased efforts to tackle tax
evasion, health and safety violations, and violations of the registration rules for
foreign companies, it has left it up to trade unions and employers to resolve
issues regarding low wages, long working hours without overtime payment, non-
payment of pensions and other similar matters. However, the definition is not
completely neutral in this respect. The former government’s lack of engagement
with the problems related to new labour migration had allowed the trade unions
to define and articulate these issues almost single-handedly. Thus, the Danish
trade unions were able to promote the ideal of equal treatment as the social
standard against which social dumping should be measured. They therefore
regarded wages below the average as an expression of social dumping even
when they were within the bounds of the minimum wages stipulated by col-
lective agreements. Employers, however, have increasingly tried to challenge
this position by arguing that wages within the bounds of the collective agree-
ments (even if they are far below the average wages within the same sector)
should not be seen as social dumping. By equating social dumping with con-
ditions below the standards of the relevant collective agreement in the sector, the



Perceptions of social dumping in Scandinavia 91

new centre-left government seems to have lent some support to this employer
argument, just as the emphasis on minimum standards seems to be in line with
the European Court of Justice rulings in the Laval and Riiffert cases. All in all,
this leaves the trade unions somewhat alone in their equal treatment perspective
on social dumping.

Thus, the efforts of the Danish trade unions have come under pressure on
several fronts. They are still faced with the dilemmas described above: that is,
firms uncovered by collective agreements that can legally pay wages far below
the minimum wage level; the lack of local negotiation, causing the minimum
wage to become the normal wage for CEE workers; and the problems of obtain-
ing the full benefits laid out in the collective agreements. As the main regulator
of these issues, the trade unions have used considerable resources on industrial
action against foreign companies. This has, however, been an uphill struggle and
the problems seem to be persisting (Andersen and Arnholtz Hansen, 2008). As a
result, the trade unions also tried to get new deals and tools through the col-
lective bargaining rounds of 2007, 2010 and 2012. To some extent they have
been successful, but on crucial issues, such as chain liability and large increases
in the minimum wage, the employers have said no. Thus, the rhetoric of ‘social
dumping’ may have helped to mobilize public opinion and political goodwill,
but it has done little to improve negotiation positions vis-a-vis employers. In
fact, the greater momentum gained in the political arena through the increasing
use of the concept of social dumping has led to growing resistance by employer
organizations to tackle the problems related to the issue. Instead, the employers
have aimed at challenging the concept and using the low wages of CEE migrant
and posted workers to attack Danish workers for being too picky about which
jobs they want to accept.

Discussion

In both the Norwegian and the Danish contexts, we can identify company strat-
egies similar to those described as ‘social dumping’ elsewhere in this volume. In
fact, the analytical distinctions proposed by Lillie and Berntsen, as well as
empirical material presented in other chapters, will surely be very useful for
understanding some of the dynamics encountered in Norway and Denmark.
However, we would argue that a focus on company strategies is not sufficient for
understanding the phenomenon of social dumping. We need to also take account
of the political struggles to define and delimit what social dumping is. To us,
social dumping is not just a reality out there; it is also a category of perception
that helps actors make sense of this reality.

We would therefore argue that scholars need to analyse not only the specific
mechanisms and processes that put pressure on social standards, but also the
political — both discursive and regulatory — struggles that determine whether
such mechanisms and processes are understood as being acceptable and natural
parts of an integrated European labour market or whether they are understood as
an expression of abnormal and problematic tendencies. That is, to use Foucault’s
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vocabulary, we need to study not just the abnormal and the efforts to normalize
it; we need to also study the normation process that defines it as abnormal and
thus in need of normalization.

However, we are very eager to make clear that we are not arguing that social
dumping is ‘just’ a political catchphrase. We hope to have shown that it actually
matters quite a lot whether such terms are used or not.

In the Norwegian context, the previous government’s consequent and upfront
use of the term ‘social dumping’ has unquestionably contributed to keeping
issues related to increased low-wage competition and the substandard conditions
of migrant and posted workers high on the public and the political agenda.
Although neither the government’s ‘definition’ of the term nor its action plans
drew a crystal-clear line between acceptable and non-acceptable wage levels, it
seems as though they served its purposes both on a rhetorical and practical level.
First, to a certain degree it made it less relevant for unions to criticize the author-
ities for not adequately addressing the matters related to the harsh conditions of
migrant workers and social dumping. Second, because so many policy measures
were directly linked to the concept of social dumping, even those who initially
strongly opposed the term eventually used it. In fact, even the Conservative
Party’s (Hoyre) parliamentarian group at some point established an internal party
committee labelled the ‘social dumping group’ that worked on developing pol-
icies to counteract the negative effects of labour migration. Third, it seems that
the widespread use of the term exhausted (at least temporarily) the earlier
debates between the political parties and the labour market actors on what social
dumping really is, and moved them forward to more policy-oriented and prac-
tical discussions on how to do something about ‘it’. However, it is very likely
that the new government with its Minister of Labour coming from the right-wing
Progress Party will challenge the relevance of the term and try to revive the
debates on what social dumping is or is not.

In Denmark the situation has been the reverse. Without the term ‘social
dumping’ to organize and give meaning to particular events, Danish trade unions
struggled hard to illustrate the commonalities and thus the general tendency con-
stituted by the pressures and issues raised by the new flow of labour migrants
since EU eastern enlargement. After the term was adopted by the new Danish
government in 2011, it has been employers (and recently also the Polish ambas-
sador) who have had to dispute the relevancy of the term by arguing — often on a
case-by-case basis — that some of the incidences claimed to be ‘social dumping’
are simply an expression of the market competition Denmark signed up for when
it joined the EU. As such, the shift that has occurred in Denmark due to the
change in government is a perfect illustration of the fact that a continuing
struggle is going on — right now — about the very definition of social dumping,
its limits and its substance. Both in Norway and Denmark, employers are
pushing — through political rhetoric and legal arguments — to redefine the bound-
aries of the acceptable social standards, just as trade unions are trying to uphold
these standards in part by articulating them as self-evident. In these struggles,
both the lack of government recognition of the term social dumping and the way
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governments define the term may have implications for how actors can act and
which practical steps they can take. As shown above, the centre-right Danish
government’s lack of engagement with the term made it difficult for the trade
unions to establish the commonality between incidences, but also allowed them
to maintain for far longer a perception that any kind of unequal treatment is by
definition social dumping. By contrast, the adoption of the term as an official
category by the new centre-left government has helped the trade unions make
the case that a general problem is at stake and that public initiatives are needed,
but at the same time it has put pressure on the unions to accept that only wages
and working conditions below the minimum standards of the collective agree-
ments are in fact social dumping.

Thus, rather than wanting to suggest that social dumping is ‘just’ a political
catchphrase — a social or discursive construction without any importance for reality
— we want to highlight that our analysis implies that there is a double challenge
facing those wanting to maintain social standards. On the one hand, they have to
engage in a number of practical efforts to prevent and challenge the systematic cir-
cumventions and violations of the norms that establish social standards. On the
other hand, they also have to engage in a political struggle to define and defend the
social standards at a discursive level, and to do so in a way that enables their prac-
tical struggles to prevent circumventions. To use the vocabulary of Foucault once
again, the practical efforts to ‘normalize’ the wages and working conditions of
migrant workers are heavily dependent on the ‘normation’ process that defines
what is normal, but this ‘normation’ process is in itself heavily dependent on the
practical problems encountered in the process of normalization.

It is in relation to this dual challenge that we can see the subtle difference
between the Norwegian and the Danish approaches. Wanting to maintain their
traditional institutional set-up, in part to insist on equal treatment as the standard
for evaluating social dumping, the Danish trade unions are facing massive chal-
lenges in defining social dumping in a way that allows them to get practical
support from the new centre-left government. In contrast, the willingness of the
Norwegian trade unions to accept fundamental changes in the institutional set-up
of the labour market has allowed them to acquire a number of effective tools for
handling social dumping, but only at the cost of redefining social dumping in a
way that makes less than equal treatment acceptable.

Finally, it is worth noting that actors are always located in a context that
allows for different ways of handling challenges. If we were to put forward some
of the factors that have caused the differences described between these two
similar countries, we would emphasize factors that are related to the size of the
inflow of labour migrants, to the strength of the trade unions, and to their institu-
tional and political environment.

First, the severity of the challenge posed by migrant workers has influenced
trade union strategies. Here, the — both numerically and institutionally — weaker
Norwegian unions have been faced with far larger numbers of migrant workers
than have their stronger Danish counterparts. This has given them greater
reasons to follow a more pragmatic approach to setting a minimum threshold by
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way of erga omnes, chain liability and so forth. In contrast, the lower number of
migrant workers in Denmark, and the greater possibility to impose collective
agreements upon them, has given Danish trade unions leeway to take into
account the consequences institutional change would potentially have for their
purely domestic struggles. For them, preserving the principle of equal treatment
has gone hand in hand with an insistence on the importance of local bargaining,
which is crucial for maintaining trade union power at the local level. However,
the economic downturn caused by the crisis has made the Danish unions more
pragmatic; as the number of migrant workers continues to increase in sectors
where the employment of Danish workers has declined significantly, the trade
unions have called for help from politicians. National measures on chain liability
and ILO 94 labour clauses in the public procurement tenders of municipalities
are some of the measures trade unions are now calling for, even though they are
slightly at odds with Danish tradition.

Second, the composition of the government has had an effect upon the trade
unions’ possibilities for building alliances. As already mentioned, an alliance to
counter social dumping was made very early on between the unions and the gov-
ernment in Norway. It was in the context of this alliance that it was possible to
introduce erga omnes and chain liability. While there was a broad coalition
behind the Danish transitional regime, it is quite unlikely that the centre-right
government would have agreed to introduce erga omnes and chain liability if the
trade unions had so requested.

Conclusion

In this chapter we have attempted to show that the understanding of what consti-
tutes social standards and accordingly social dumping can vary, even between
very similar countries faced with very similar challenges. We have also argued
that the understanding of social dumping is developing over time and that at this
very moment a political struggle is taking place in both Norway and Denmark to
define and redefine what social dumping is. Drawing upon Foucault, we have
argued that it is important to pay attention to the abnormalities (understood as
the strategies used by firms to undermine or circumvent social standards), to the
normalization efforts (understood as the practical efforts of authorities and trade
unions to counter this circumvention) and also to the normation process (under-
stood as the process by which acceptable and unacceptable social standards are
continuously defined). From this point of view, we want to argue that both the
systematic violation of social standards and the redefinition of social standards
may be seen as part of the phenomenon known as social dumping.

Notes

1 The analysis of the Norwegian data in this chapter has been carried out in part within
the framework of a research programme on labour migration (funded by the Norwegian
Ministry of Labour) and a research programme on collective bargaining (funded by the
Norwegian Confederation of Trade Unions (LO)).
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2 Source: Search via Retriever in Aftenposten, Bergens Tidende, Dagens Neeringsliv,
Dagsavisen, Nordlys, NTB, Stavanger Aftenblad, VG.

3 Source: Search via Medialnfo in Jyllands-Posten, Politiken, Borsen, Berlinske Tidende
og Weekendavisen.
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5 Socioeconomic cleavages between
workers from new member states
and host-country labour forces in
the EU during the Great
Recession

Martin Guzi and Martin Kahanec

Introduction

The 2004 and 2007 EU enlargements led to the relocation, over the period 2004
to 2010, of about three million workers from the new EU member states to the
old. The free mobility of workers in the enlarged EU provided a wider set of
possibilities for its citizens and improved the allocative efficiency of EU labour
markets (Kahanec and Zimmermann, 2010). The receiving countries gained
additional ‘hands and brains’ without being generally affected in terms of
natives’ aggregate wages or employment (Kahanec, 2013); the sending coun-
tries, in turn, were relieved of labour slack and benefited from remittances.
‘Brain drain’ has been a potential risk for the sending countries, but the literature
actually points to the possibility of ‘brain gain’, which may occur when migrants
return to their home countries with additional skills acquired abroad or when the
home population invests more in education in expectation of higher returns due
to the possibility of using skills more freely abroad (see Zaiceva and Zimmer-
man, forthcoming). Similarly, although the down-skilling into jobs below a
worker’s qualifications that characterizes much of post-enlargement migration
appears undesirable, it is unclear whether real inefficiencies vis-a-vis feasible
counterfactual scenarios have materialized (Kahanec, 2013).!

Against this generally positive perspective, there are some fears that post-
enlargement migration has created socioeconomic cleavages between workers from
new EU member states and the labour force in the receiving countries in areas such
as pay, access to employment and/or employment quality.? Such cleavages could —
either directly or as a side effect — undermine economic and social standards in the
receiving countries. The effects of immigration, then, may not immediately concern
the wages or employment of natives, but rather materialize as persistent immigrant—
native gaps in labour market outcomes, with potentially detrimental effects for the
social fabric and cohesion of the receiving labour markets.

In this chapter, we use EU-wide micro-level datasets from Eurostat to empiri-
cally document labour market gaps between domestic labour forces and migrants
from new EU member states. We distinguish between two origins of immigrant—
native labour market gaps. First, we look at those parts of the observed raw gaps
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that can be explained by differences in the characteristics of immigrant and
native populations. Such ‘explained’ gaps arise due to factors determined outside
of the receiving labour market, including gaps in population characteristics
between receiving and sending countries, the characteristics of migrants who
decided to move from new EU member states, and immigrant—native differences
in patterns of human capital acquisition in the receiving country.® These kinds of
gaps could lead to immigrant—native inequalities and may call for policies that
would mitigate problematic cleavages and provide for a cohesive and mutually
beneficial coexistence between diverse populations. On their own, however, their
existence does not indicate unequal treatment or differences in behaviour of
otherwise equal immigrants and natives in the labour market.

Second, we measure gaps that are not explained by differences in characteris-
tics between immigrant and native populations. Cleavages defined and measured
in this way may result from differences in individual preferences, social or ethnic
capital, discrimination, or other unobserved variables. The existence of unex-
plained gaps may be related to the segmentation of migrants into jobs of lower
social or economic status. This may occur, for example, (1) as a temporary phe-
nomenon related to adjustment to the demand for skills specific to the host
country; (2) as a consequence of processes outside migrants’ control such as dis-
crimination; or (3) as an outcome of choices made by migrants as individuals or
collectivities. As an example of choice-driven segmentation, some temporary
migrants such as nurses may find it unprofitable — given the short time horizon
over which the returns can be reaped — to invest in country-specific skills such as
the language of the host country and may thus take up jobs below their formal
qualification (e.g. domestic help or service activities), possibly with longer
working hours (Kahanec and Shields, 2013).

Likewise, unexplained gaps in labour market outcomes between natives and
immigrants may also signify strategic behaviour on the part of immigrant workers
or the companies employing them aimed at reducing the costs of migrant labour
as a consequence of any unobserved disadvantages or vulnerabilities migrant
workers might face. In such circumstances, migrant workers may end up working
for substandard remuneration or under substandard working conditions and, com-
pared to observably similar natives, may not be integrated into the host country’s
social systems, work safety standards or collective bargaining agreements — a
situation defined in this volume as social dumping. With regard to remuneration,
for example, migrant workers may be willing to accept working for less than what
is normally paid to observably similar natives (with similar qualifications, occu-
pation and other characteristics) if it gives them a competitive advantage or,
perhaps more accurately, compensates for some unobserved disadvantage (also
see Krings et al., Chapter 1, this volume). All in all, then, unexplained gaps
signify different treatment or behaviour of observationally equal immigrant and
native populations in the labour market and signal social cleavages arising as a
consequence of the functioning of the labour market. A policy intervention aimed
at the reduction of such cleavages would therefore need to change the way in
which immigrants and natives interact in the host-country labour market.*
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Although there is consensus in the literature that immigrants generally adjust
in terms of their labour market status the more time they spend in the host
country (Chiswick, 1978; Borjas, 1985; Kahanec and Zaiceva, 2009), the eco-
nomic crisis that struck Europe shortly after the 2004 and 2007 EU enlarge-
ments, referred to in this chapter as the Great Recession, may have stalled or
even reversed such adjustment processes. In addition, the significant increase in
east—west mobility may have changed the nature of labour market competition in
the receiving labour markets or have had consequences for the process of adjust-
ment. East-west mobility within the EU may have interacted with inflows of
non-EU migrants, resulting in heightened competition in the labour market (Bia-
vaschi and Zimmermann, 2014; Marchetti ef al., 2014). These effects could vary
across different aspects of the market, such as labour market participation,
employment and its quality, or the incidence of self-employment.

This chapter provides a comprehensive perspective on labour market cleav-
ages between migrants from new EU member states and natives in old EU
member states for the period following the EU enlargements of 2004 and 2007
and during the Great Recession. It thus sheds light on how post-enlargement
mobility, interacting with the consequences of the downturn, has affected the
social fabric in the receiving countries. The chapter is structured as follows. In
the first section, we discuss the main patterns and factors of immigrant integra-
tion in Europe. We then focus on post-enlargement migration and the integration
of migrants from new EU member states in the old EU member states before and
during the crisis. The methodology for measuring immigrant—native gaps and the
data we use are outlined in the following sections. Finally, we measure immi-
grant-native labour market gaps, distinguishing between the part attributable to
differences in the characteristics of the two groups and the cleavages resulting
from unobservable factors. Brief conclusions follow.

Migrants and natives in European labour markets

The literature on migration and immigrant integration reports significant differ-
ences in the labour market outcomes of immigrants and natives, which may fade
away, however, with immigrants’ tenure in the host country (Kahanec and
Zaiceva, 2009). Dustmann and Frattini (2011) investigate the labour market per-
formance of EU and non-EU immigrants in Belgium, Germany, Finland, France
and Italy. Using the 2009 wave of the EU Labour Force Survey (EU-LFS), the
authors find that immigrant earnings are located at the bottom of the overall
earnings distribution. They show that around 75 per cent of migrant households
from new EU member states have earnings below the median income of native
households. After controlling for demographic characteristics such as gender,
age, education and occupation, the probability of being at the bottom of the earn-
ings profile remains significantly higher for EU and non-EU migrants than for
natives in Belgium, France and Italy.

Some of the theoretical explanations for the differences between immigrants
and comparable natives include those based on the market value of the education
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acquired in different sending countries, the lack of country-specific skills such as
language and/or knowledge of the receiving countries’ labour market institu-
tions, precarious employment, spatial segregation, institutional factors and
various forms of discrimination (Huber et al., 2010; De la Rica et al., 2015).
Language skills, for example, contribute positively to immigrants’ human capital
and increase their productivity in the labour market. In addition, the acquisition
of language fosters social and economic integration. The relevance of language
may be less significant for high-skilled workers, who are more likely to work in
positions with English rather than the local language as the working language. It
may also be the case, however, that immigrants, even those who are less skilled,
work in ethnic enclaves and communicate in their own language at work. The
link between language proficiency and productivity has been empirically sub-
stantiated by several studies. For Germany, Dustmann and Van Soest (2002) use
a panel data analysis to show that a good command of the German language is
associated with a 10 per cent wage premium among migrants. For Spain,
Amuedo-Dorantes and De la Rica (2007) report that Latin American immigrants
perform better in the labour market than immigrants from non-Spanish-speaking
countries, thus supporting the idea that language is an important determinant of
employment and earnings gaps. Entorf and Minoiu (2005) provide interesting
evidence regarding the importance of language in European countries. The
authors observe that students with foreign parents and the foreign language
spoken at home underperform relative to their native counterparts in the PISA
evaluation. The educational disadvantage of immigrant children may translate
into a disadvantage on the labour market later in life.

Immigrants appear to be disadvantaged relative to natives also in terms of
their employment probabilities and occupational distribution. Dustmann and
Frattini (2011) investigate the labour market performance of immigrant workers
from other EU countries using a pooled sample of EU-LFS surveys from 2007 to
2009. The authors show that even if immigrants and natives lived in the same
areas and had identical demographic characteristics, immigrants would still have
lower employment probabilities than natives in all countries except for Greece,
where the conditional difference was found to be close to zero. The authors
further measure the degree of segmentation of immigrants into particular occu-
pations. Controlling for workers’ age, gender, education and region of residence,
they find that in most countries, EU immigrants work in less skilled occupations
relative to their native counterparts. Only in Belgium, Finland, Ireland and the
Netherlands does the occupational disadvantage between natives and EU immig-
rants disappear.

The labour market situation of migrants also depends on the level of their
formal education. Huber er al. (2010) propose that high-skilled migrants are
more vulnerable and face higher unemployment risks than low-skilled migrants
when it comes to finding employment on arrival in a new country. Low-skilled
migrants have lower chances that any job offered to them will be below their
qualification, so ultimately more job offers are acceptable to them compared to
highly skilled migrants. A conditional analysis based on EU-LFS data from
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2006/2007 confirms the hypothesis that high-skilled migrant workers have lower
probabilities of employment compared to less skilled migrants; this outcome
holds generally for migrants across the origins distinguished in the survey. The
authors further confirm that high- and medium-skilled migrants have a signifi-
cantly higher probability of being over-qualified than natives, conditional on
gender, age and sector of employment. Migrants from the EU-12 exhibit the
highest probability of over-qualification in employment, while the probability of
over-qualification is significantly lower for migrants born in the EU-15.°

Dustmann and Frattini (2011) show that the labour market performance of
immigrants improves with time spent in the host country. Similarly, Huber et al.
(2010) show that the probability of employment of the foreign born of all skill
levels increases with the duration of their stay. These findings are corroborated
by Kahanec and Zaiceva (2009), who compare the role of nativity and citizen-
ship in old and new EU member states and show that it is foreign origin that is
the key factor in Western Europe, whereas in Central-Eastern Europe (CEE),
both foreign origin and citizenship result in substantial labour market gaps.

The higher incidence of precarious employment observed among immigrants
may arise from a variety of factors, including labour market rigidities that tend
to favour insiders over outsiders. Dustmann and Frattini (2011) point to the role
of institutions, reporting that in countries with stricter employment protection
legislation, the occupational distribution of immigrants is different to that of the
natives, particularly for immigrants from outside the EU-15. The authors explain
that in countries with higher employment protection, access to particular occupa-
tions is more difficult for immigrants, while the probability of employment is not
associated with the protection legislation. D’ Amuri and Peri (2010) confirm that
immigrants push natives into occupations with higher skill contents in Europe,
and that the reallocation is more intense in less protected markets. The authors
conclude that a high degree of labour market protection reduces labour markets’
ability to absorb immigrants through the occupational upgrading of natives.

The labour market status of immigrants is shown to be more sensitive to the
business cycle than that of natives. Dustmann ef al. (2010) find that the unem-
ployment probabilities of immigrants in Germany and the UK are significantly
more sensitive to the economic cycle than those of natives, even after condition-
ing for individual characteristics and the region of residence. De la Rica and Pol-
onyankina (2013) explain how recently arrived immigrants displaced earlier
immigrants during the recession years in Spain. They also demonstrate a neg-
ative impact of competition for jobs during the Great Recession. Specifically, for
2008 to 2012, the authors show that relative to natives, immigrants in Spain
moved into jobs characterized by higher manual content, such as those requiring
finger dexterity, body coordination and strength.

The evidence of discrimination against immigrants is based on their differen-
tial treatment in the labour market compared to natives with the same qualifica-
tions (e.g. lower call-back rates in response to submitted job applications). An
edited volume by Kahanec and Zimmermann (2011) maps the social and labour
market situation of ethnic minorities in Europe and demonstrates that immigrant
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and ethnic minority groups are often disadvantaged by unobservable factors such
as gaps in social or ethnic capital, but also discrimination. Kahanec and Zaiceva
(2009) report that while immigrants and non-citizens may possess sociodemo-
graphic characteristics that are superior to those possessed by native populations
in the labour market, unobserved factors — such as discrimination — disadvantage
them significantly. Kahanec et al. (2013) map the barriers to immigrant inclusion
in the European labour markets and welfare systems: language barriers and
human capital gaps, problematic recognition of foreign qualifications, unequal
treatment, lack of transparency in the labour market and legal barriers.

Post-enlargement migration and the Great Recession

Following the EU enlargements of 2004 and 2007, the gradual extension of the
right of free movement of workers enabled many citizens from new EU member
states to seek employment in the old EU member states. As a consequence, the
inflows of workers from CEE to Western European countries have risen signifi-
cantly since 2004, although the trend declined sharply during the crisis (Kahanec,
2013). Zaiceva and Zimmermann (2008) evaluate the scale, diversity and deter-
minants of labour migration in Europe and observe different patterns of migra-
tion into EU-15 countries. Cultural, linguistic and geographical distances
between pairs of source and destination countries are found to be an important
determinant of migration inflows. While Poland was the main sending country to
most of the EU-15 countries, Estonians are dominant in Finland, and Romanians
in Spain and Italy. Because these new migrants’ decision to leave their own
countries is for the most part driven by employment considerations, and because
typical barriers to mobility such as visa or residence and work permits do not
constrain their mobility within the EU (following the expiry of transitional
arrangements wherever they were applied), these new migrant populations are
quite fluid and able to respond to changing economic conditions (Pytlikova,
2014; Kahanec et al., forthcoming).

The Great Recession had a profound impact on the world economy, with
significant consequences for European economies. It adversely affected labour
markets, causing unemployment to increase rapidly across Europe. If immigrant
workers encounter disadvantages in the labour market, these may remain latent
in better times, but they become acute during economic downturns when jobs
are destroyed and the competition for jobs intensifies. On the other hand, as
immigrants from the EU-12 tend to be skilled and young (Kahanec, 2013), they
may more easily move to alternative destinations within Europe; one could thus
expect them to be relatively resilient to the crisis.

However, a recent OECD SOPEMI report (2013) shows that the recent down-
turn has had a substantial negative impact upon the labour force and especially
on foreign-born individuals. The report uses individual EU-LFS data to descrip-
tively compare the employment, unemployment and long-term unemployment
trends of native and immigrant workers. The findings suggest that young and
low-skilled migrants were among the most affected, while the performance of
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women and high-skilled migrants was less affected during the recession. Voicu
and Vlase (2012) use three waves of the European Social Survey to confirm that
high-skilled immigrants exhibited a greater ability to remain in paid employment
during the recent crisis relative to medium- and low-skilled immigrants.
However, the authors show as well that the high-skilled immigrants had lower
odds of obtaining employment as compared to high-skilled natives, and that
these differences were amplified during the economic downturn.

The OECD report further finds that a large share of the job losses was con-
centrated among those with temporary and fixed-term contracts and among those
working in construction and manufacturing — in other words, in types of jobs and
sectors with a high concentration of migrants. On the other hand, the services
sector in Europe has recorded the greatest increases in migrant employment,
given that many new jobs were created in ‘residential care activities’, ‘activities
of households as employers of domestic personnel’ and ‘human health services’.
The balance of the effects of being a migrant in the enlarged EU during the Great
Recession is thus an empirical question, which we will investigate in the next
section.

Measuring migrant—native gaps

In the analysis of labour market gaps between natives and migrants from new
EU member states, we employ the Blinder (1973) and Oaxaca (1973) counter-
factual decomposition technique to study mean outcome differences between
these groups. Non-linear regression models are applied to decompose the differ-
ence in an outcome variable between two groups — native and immigrant popula-
tion — into a part that is attributed to differences in characteristics (interpreted as
an explained component that does not imply any treatment or behavioural dis-
parities in the labour market) and an unexplained component that arises due to
behavioural or treatment inequalities between observably equal workers in the
labour market.

We adapt the framework to represent two groups, native (n) and migrant ()
individuals, characterized by two relationships:

Yu = a‘n ' A’l’iﬁil‘ * 81“1 (1)
Ym = O:m | "‘(l:!ﬁm I 8.);) (2)

where Y is the outcome variable; X is the vector of individual characteristics; a
and S are the intercept and the vector of coefficients, respectively; ¢ is an error
term; and subscripts m and n denote migrants and natives, respectively. Each
regression model also includes country dummies. In order to examine the
sources of outcome differences between natives and migrants, a counterfactual
equation is constructed where migrants are treated as natives. In other words, the
intercept and coefficient in the migrants’ equation are replaced by those of the
natives’ equation Y,



104 M. Guzi and M. Kahanec

The average gap between natives and migrants can be decomposed into a
characteristics effect (that is, differences between natives’ outcome and coun-
terfactual outcome), and a coefficients effect (that is, differences between
counterfactual outcome and migrants’ outcome).” The Blinder—Oaxaca decom-
position equation is:

YooY, =(X, - X,V B, v X\ (A, F.) A3)
where X, and X, are vectors including the means of the variables for natives
and migrants, respectively, and 8, and f,, are estimated coefficients from regres-
sions (1) and (2). The first term of equation (3) on the right-hand side is the part
of the gap due to different (average) characteristics of natives and migrants,
while the second term is the part of the differential due to different coefficients
that identifies differences in the treatment or behaviour of otherwise comparable
migrant and native workers. It is this latter term that measures migrant—native
cleavages that cannot be explained by observable differences between migrants
and natives. The analysis may also be performed with a binary dependent vari-
able following the adapted non-linear decomposition described in Yun (2004)
for studying differentials in variables such as participation, employment or
unemployment.

Data and sample characteristics

The European Union Labour Force Survey (EU-LFS) covering a representa-
tive sample of households in all EU member states is the main source of data
for this study. The national statistical offices of each member country are
responsible for data collection in accordance with a harmonized methodol-
ogy. The EU-LFS collects information on respondents’ personal circum-
stances (including nationality and country of birth) and their labour market
status during a reference period of between one and four weeks immediately
prior to the interview. Because the sampling structure of the EU-LFS focuses
strongly on permanent residents, it is likely to omit short-term and seasonal
migration. The survey collects several work characteristics of employed indi-
viduals that are useful for assessing the quality of employment over time.
Unfortunately, the EU-LFS does not include information on the income status
of households.

Owing to its large sample size, the EU-LFS provides reliable information on
the share of immigrant population in a country and it is commonly used in
research on immigration in the European context (see e.g. D’Amuri and Peri,
2010; Huber et al., 2010; Dustmann and Frattini, 2011). In this study, the terms
‘immigrant population’ or ‘immigrant individuals’ are used in the broad context
of immigration, and the origin of immigrants is based on country of birth. One
exception is Germany, for which immigrant origin may be determined only by
nationality. The EU-LFS allows us to concentrate on the situation of immigrants
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from the EU-12 countries and to contrast their performance with native work-
forces in the EU-15 countries. The final sample used in this study covers the
period 2004 to 2011 and includes individuals of working age (15 to 65 years) in
the EU-15, which amounts to more than 5.6 million individuals.

Worker mobility from EU-12 to EU-15 following the EU’s eastern enlarge-
ments exhibits several noteworthy patterns. Figure 5.1 plots the stock of migrants
from EU-12 and EU-15 origins in the working-age population separately for each
of the 15 old EU member states. The data show that EU-12 migrants were rela-
tively scarce prior to the 2004 enlargement. While the stock of EU-15 migrants
remained stable at 2.4 per cent during the period studied, the stock of EU-12
migrants more than tripled, from 0.5 per cent in 2004 to 1.7 per cent in 2011. The
steepest increase of EU-12 migrants is observed in the UK and Ireland, which fully
opened their labour markets to EU-12 immigrants immediately after their coun-
tries” EU accession. The flow of EU-12 immigrants to Italy and Greece accelerated
particularly after 2007 when Bulgaria and Romania joined the EU.

The outbreak of the crisis in the late 2000s had a visible negative effect on
migration flows in countries greatly affected by the economic crisis, such as
Ireland and Spain.® In other countries, the stock of EU-12 immigrants remained
constant or continued to grow after 2008 despite the crisis. Interestingly, the
Scandinavian countries became a destination for EU-12 immigrants only after
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Figure 5.1 The share of immigrant population from EU-15 and EU-12 in the 15 old EU
member states (as % of the population) (source: EU-LES (2015)).

Note

The sample covers the period from 2004-2011. The origin of immigrants is determined by their
country of birth, except for Germany, where immigrants are distinguished by their nationality. The
sample is limited to individuals aged 15-65 and is weighted by personal weights.
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2008, which may be explained by the relatively favourable economic conditions
in these countries during the economic downturn. In 2011, immigrants from
EU-12 countries made up about 13 per cent of the entire population of foreign
residents in EU-15. Although mobility slowed down in Europe during the crisis,
based on observed patterns it appears that not too many migrants returned home
as a consequence of the economic crisis. This does not come as a surprise, given
that the employment opportunities in the EU-15 countries also remained more
favourable during the crisis than the alternatives in migrants’ home countries.

Table 5.1 compares the characteristics of EU-12 migrants with the native
population in EU-15 in the sample. The numbers show that, on average, the
migrant group is younger and includes a higher percentage of women and com-
paratively fewer highly educated individuals than natives, and also that about
half of the migrants are concentrated in densely populated urban areas. A com-
parison of education characteristics reveals that approximately 80 per cent of
migrants attain at least upper-secondary education (compared to 74 per cent of
natives), while 25 per cent attain at least tertiary education (compared to 29 per
cent of natives).’

To study the labour market situation of EU-12 migrants in EU-15 countries, we
construct a set of indicators regarding the labour market outcomes of migrant and
native populations: (1) labour force participation, (2) unemployment, (3) self-
employment; and three indicators for job quality measured in terms of (4) over-
education, (5) low-skill employment, and (6) type of contract (see Table 5.2). The
data show that while migrants exhibit a higher labour market participation rate than
natives, they also suffer from a higher unemployment rate. The immigrant—native
participation gap remained relatively stable during the period studied, while the
unemployment gap increased substantially during the Great Recession. Migrants
exhibit an almost three times higher incidence of low-skill jobs and a two times
higher incidence of over-qualification compared to natives. In general, they are less
likely to be self-employed and more likely be employed on temporary contracts.

Table 5.1 Descriptive characteristics of EU-12 migrants and EU-15 native populations
(mean values)

Individual characteristics Migrants  Natives Diff.

Female 0.53 0.48 0.05
Age 35.6 40.1 -4.49
ISCEDI1 primary 0.05 0.06 —-0.01
ISCED?2 lower-secondary 0.16 0.20 —-0.03
ISCED3 upper-secondary 0.47 0.41 0.06
ISCED4 post-secondary 0.06 0.04 0.02
ISCEDS university 0.25 0.29 —0.05
Urbanization: densely populated area 0.51 0.44 0.07
Urbanization: intermediate area 0.20 0.29 —-0.09
Urbanization: thinly populated area 0.29 0.27 0.02

Source: EU-LFES (2015).
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Migrant—native cleavages: empirical evidence

Do the raw gaps reported in the previous section reflect a disparate composition
of migrant and native populations, or are they reflected in the labour market
cleavages as an artefact of unequal treatment of otherwise equal individuals? We
address these questions by decomposing immigrant—native raw gaps into the part
that is due to differences in the characteristics of immigrant and native popula-
tions and the part that arises due to factors other than the observed differences.
We look at migrant—native cleavages in the areas of labour force participation
and in the incidence of unemployment, self-employment, over-education, low-
skill employment and temporary contracts. The gaps in the outcome variables
between immigrant and native populations are decomposed into a part explained
by differences in observed characteristics (i.e. the explained part) and a part
attributable to differences in the estimated coefficients or unobserved factors (i.e.
the unexplained part). The compositional differences of the immigrant and native
workforces are measured in terms of age, education, gender and the degree of
regional urbanization.

Labour market participation

Given that the post-enlargement migration flows to the EU-15 from CEE coun-
tries were predominantly driven by better employment prospects (Kahanec and
Zimmermann, 2010; Pytlikova, 2014; Kahanec et al., forthcoming), the parti-
cipation of EU-12 immigrants in the labour market may be expected to be high.
Following the International Labour Organization’s definition, labour market
participation rate refers to the number of people who are either employed or are
actively looking for and can take a job, relative to the working-age population.
Figure 5.2 depicts unconditional differences in the participation rates between
EU-12 immigrants and natives across countries and over time. It shows that the
participation rates of immigrants are visibly higher than those of the natives in
the countries where the inflows are largest; that is, in Southern Europe, the UK
and Ireland. In the continental European and Nordic countries, the participation
rates of EU-12 migrants are broadly comparable and in several of them the rates
are improving with respect to those of the natives. Figure 5.2 shows that the
participation of the immigrant workforce also remained robust during the crisis
period, thus confirming the strong attachment of migrant workforces to the
labour market.

The decomposition analysis reported in Table 5.3 reveals that whereas the
participation gap between EU-12 migrants and natives was small and insignifi-
cant in 2004, it steadily increased to as high as 7.7 percentage points in favour of
migrants in 2007, levelling off at around 6 to 7 percentage points since then.
About 3 to 5 percentage points of the gap are explained by differences in observ-
able characteristics. Whereas unobserved factors disadvantaged migrants in
2004, the disadvantage disappeared in 2005 and turned into an advantage of
around 2 to 4 percentage points in subsequent years. A possible interpretation is
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Figure 5.2 Labour market participation of EU-15 natives and EU-12 immigrants in the
15 old EU member states (source: EU-LFS (2015). Following the Inter-
national Labour Organization’s definition of unemployment, labour market
participation rate refers to the number of people who are either employed or
are actively looking for work).

Note
See note to Figure 5.1.

that pre-enlargement migrants (observed in 2004) were somewhat positively selected
on observable characteristics, but that unobservable factors nullified this advantage.
The observed pattern is consistent with the notion that the extension of the freedom
of movement to citizens from the new EU member states allowed for a stronger
positive selection in terms of observable and especially unobservable characteristics,
yielding a positive participation premium overall. It may also be that following the
2004 and 2007 EU enlargements, the barriers to EU-12 citizens’ participation dimin-
ished and that this enabled them to realize their potential in the receiving labour
markets, as measured by the unexplained part of the participation differential.

Unemployment

During economic downturns, immigrant workers are often the first to lose their
jobs, also because they are frequently employed in sectors that are particularly
vulnerable to economic shocks (OECD, 2013). Figure 5.3 shows that migrants
clearly run a higher risk of unemployment compared to natives in all countries
except Greece, Portugal and the UK. Following the outbreak of the economic
crisis in the late 2000s, the unemployment rates of migrants increased sharply
compared to natives in several countries, while in other countries both groups
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Figure 5.3 Unemployment rates of EU-15 natives and EU-12 immigrants in the 15 old
EU member states (source: EU-LFS (2015).

Note
See note to Figure 5.1.

were equally affected (Greece), affected only a little (Luxembourg) or the
migrant population was less affected (UK). This pattern is confirmed in the
decomposition analysis (Table 5.4), which shows that during the period prior to
the crisis, the immigrant-native unemployment differential decreased, but the
increase in unemployment rates during the crisis was much more pronounced for
immigrants. Whereas the pre-crisis gap and its decline are mainly due to unob-
served factors, deteriorations in the observed characteristics as well as unob-
served factors contributed to the increase in the gap during the crisis.

Self-employment

As shown above, the risk of unemployment increased during the Great Reces-
sion more for immigrants than for natives in many countries. The immigrant—
native gap in the self-employment rate shows the inverse of the gap in
unemployment rates. This counter-cyclical nature of the self-employment gap,
although not very pronounced, is reflected in an increasing immigrant—native
self-employment gap prior to the crisis and a diminishing gap since its outbreak.
This indicates that during periods of job scarcity, self-employment may provide
an alternative form of employment, especially for migrants. For example, if a
scarcity of jobs leads to heightened discrimination of immigrants by employers,
self~employment may be a way of avoiding such situations.'® Alternatively, it
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may be that during the downturn, companies employing migrants put additional
pressure on their workers to adopt self-employed status in order to save on
wage-related costs, which, according to the conceptualization developed by Ber-
naciak in the Introduction to this volume, would constitute social dumping. One
should note as well that throughout the observed period, the rate of self-
employment was lower among immigrants than within the native labour force.
Between 20 and 48 per cent of the immigrant—native gap in self-employment
rates is explained by differences in the observable characteristics included in the
analysis (Table 5.5). Whereas the explained as well as the unexplained parts
peak in 2006, the explained part fades away by 2011, but the role of the unex-
plained part increases in 2010 and dominates in 2011.

Quality of employment

During economic downturns, the probability of finding a job is reduced, so the incen-
tives to take a lower quality job may be relatively higher. This may be especially true
for migrants for several reasons. Unemployed migrants have limited access to the
social safety net in the host (or home) country, and the earnings opportunities in low-
skilled jobs may be acceptable with respect to the income standards in their home
countries. In addition, immigrants have strong incentives to work in order to be able
to support household members left in their home country. These factors could reduce
migrants’ reservation wages and channel them into lower quality employment vis-a-
vis the natives. We restrict the sample to employed individuals and decompose the
gap observed in working conditions such as the incidence of over-education, employ-
ment in low-skilled occupations and temporary contracts.

Over-education

The match between qualifications and jobs is an important measure for evalu-
ating the performance of highly skilled workers in the labour market. In general,
as argued by Huber et al. (2010), highly skilled migrants are more likely to
occupy jobs beneath their level of education relative to the native workforce.
The main reasons arise from differences between home- and host-country educa-
tion systems, the lack of formal recognition of skills abroad or the lack of spe-
cific human capital (such as language skills or knowledge of labour market
institutions), and various forms of discrimination. We construct a simple indic-
ator of over-education to evaluate the skill matching of workers following the
method of realized matches. Based on occupational codes (two-digit ISCO), in
each occupational group we identify the level of education of the median worker,
distinguishing between low, medium and high educational level. All workers in
the same occupational group with a higher education than the median worker are
then marked as over-educated. The identification of over-educated workers is
conducted separately for each country to account for country-specific differ-
ences. The high incidence of qualification mismatch should be interpreted with
caution because occupations are not a perfect proxy for job requirements.
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Our findings suggest that highly skilled migrants face substantial difficulties
in transferring skills across borders. Migrants exhibit an almost two times higher
risk of over-education in their labour market position relative to natives. The
results of the decomposition analysis reported in Table 5.6 reveal that the sub-
stantial part of the gap in over-education between immigrant and native workers
is not explained by observable characteristics, which in fact work in favour of
migrants. An important implication is that migrants accept jobs below their
educational level mainly in relation to unobservable factors. A possible explana-
tion is that over-education emerges due to the low language ability or more
generally due to the low transferability of the unobserved skills of migrants. Our
results further indicate that the incidence of over-education has increased espe-
cially among immigrants, and that most of the increase took place prior to the
crisis, primarily as the result of a steep increase in the unexplained part of the
differential. Given that those were the years of significantly increased cast—west
migration, this latter finding appears to underscore the importance of immigrant
adjustment and imperfect skill transferability. Some qualification mismatch is
likely to be explained by issues other than skills discrepancies, such as the skill
heterogeneity among workers with the same qualifications.

Low-skilled jobs

Our results show that the high incidence of over-education among immigrant
workers goes hand in hand with their concentration in the lowest-skill occupa-
tions. This outcome is confirmed by the share of migrant workers employed in
the elementary occupations characterized by simple and routine tasks (ISCO
group 9). Our findings reported in Table 5.7 show that immigrants are three
times more likely to be employed in the elementary occupations compared to
natives and that the gap cannot be explained by differences in observable charac-
teristics. Since 2008, the incidence of taking a low-skilled job has increased for
immigrants, while the opposite pattern is observed for native workers. A tent-
ative explanation would be that immigrant workers who cannot access the
welfare system are more likely to accept low-skilled jobs when the competition
for jobs becomes tense, while the native workforce has more opportunities avail-
able to avoid lowest-skill employment, including drawing unemployment bene-
fits, entering early retirement or inactivity, or relying on other sources of
household income. The decomposition analysis confirms that employment in the
low-skilled occupations is almost exclusively due to the unobserved characteris-
tics of migrants.

Type of contract

We showed above that immigrants have higher incidences of over-qualification
and low-skill employment and a higher risk of unemployment. In addition, a
higher prevalence of temporary contracts is noticeable among immigrants,
although the share of immigrants with temporary contracts exhibits a declining
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118 M. Guzi and M. Kahanec

trend and the native—immigrant gap is closing. Our results in Table 5.8 illustrate
that only a small part of the immigrant—native gap defining the quality of
employment is explained by workers’ characteristics, a larger part being due to
cleavages that cannot be explained by observable differences, which may be
related to immigrants’ disconnectedness from social networks, differences in
ethnic capital or discrimination arising, for example, from employers’ inclination
to employ migrants on temporary contracts (also see Berntsen and Lillie, Chapter
2, this volume).

Conclusions

This chapter has studied the labour market position of EU-12 immigrants in the old
EU member states following the EU enlargements of 2004 and 2007 and during
the Great Recession. Using EU-LFS data and the Oaxaca—Blinder—Yun type of
decomposition techniques, we show that although immigrant—native gaps may be
partly explained by group differences in individual characteristics, there still exist
significant migrant—native cleavages in EU labour markets that cannot be explained
by observable factors and that are therefore due to other factors, including differ-
ences in social or ethnic capital, language skills or discrimination.

Our results show a worrying trend of increased labour market gaps in most
domains between EU-12 migrants and natives in old EU member states. The
two exceptions among the outcome variables studied are self-employment,
which exhibits steady gaps, and the incidence of temporary contracts, where
the gaps declined during the period studied. Another imortant result is that
these gaps can be only partly explained by observable characteristics such
as age, gender or education. In most cases, a larger part of the gaps is due
to unobserved factors. For labour market participation and unemployment,
immigrant-native cleavages decreased following enlargement; however, the
recent crisis slowed down these trends. Cleavages in self-employment (which
perhaps served as a second-best option for those who were unable to find
waged employment or which resulted from employees’ or employers’ efforts
to minimize labour costs) exhibited patterns inverse to those we found for
unemployment cleavages. As we expected, cleavages in the incidence of over-
education and low-skilled employment grew in view of increased labour
mobility in the early post-enlargement period but levelled off during the crisis.
The unexplained gaps in temporary contracts decreased, especially prior to the
Great Recession.

The observed differences concerning the incidence of self-employment, low-
skilled employment and temporary contracts may be the result of strategic
behaviour on the part of migrant workers or their employers aimed at reducing
the costs of labour. However, on the basis of the available statistical data, it is
not possible to directly measure the extent of social dumping incentives and/or
practices as discussed by Bernaciak in the Introduction to this volume; nor is it
possible to establish a causal link between social dumping practices and the per-
sistence of the above-mentioned cleavages.
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120 M. Guzi and M. Kahanec

The above limitation notwithstanding, the results of our study do suggest that
Europe needs to do much more to facilitate and fully benefit from the free mobil-
ity of workers across its labour markets. In this respect, the unexplained gaps
measured in this chapter are of particular concern because they signify linguistic,
social or ethnicity-related barriers, skill mismatches in the labour market (also
including discrimination of migrants) or possible vulnerabilities of migrant
workers resulting in their exclusion from quality employment and working con-
ditions. These cleavages may undermine the social fabric in the receiving coun-
tries and lead to a vicious circle of negative attitudes and ill-chosen migration
and integration policies. They may also spark even greater fears of social
dumping in the future because these cleavages essentially imply a lower quality
of employment for otherwise equal migrants.

On the other hand, one needs to be careful when interpreting these cleavages.
Mobility generally goes hand in hand with adjustment, which may be swift or
sluggish, also depending on labour market institutions and policies. Migrants’
choices matter, too. Temporary migrants may find it inefficient to invest in
human capital specific to the receiving country if the costs of such investment
are not compensated by higher earnings over a sufficiently long period of time.
And yet, temporary and circular migrants may benefit from their migration
experience, and mutual benefits in terms of better skill matching and economic
efficiency from such migration may also result for the receiving and the sending
countries. Finally, whenever the lack of adjustment results from institutional bar-
riers to integration or unequal treatment of migrants, these and not migration as
such are the primary sources of migrant—native cleavages. Against this back-
ground, we may conclude that whereas the free mobility of labour is by and large
a success story, especially when it comes to the benefits for Europe’s labour
markets, equal treatment of migrants and the elimination of barriers to migrants’
social and labour market integration remain among the key policy challenges for
the enlarged EU.

Notes

1 To illustrate the logic, it may appear inefficient for a university-educated engineer to
work as a receptionist, but this becomes less obvious if his or her only alternative in
the home country would be unemployment or inactivity.

2 The term ‘native’ refers to the resident population in an old EU member state not
originating from new EU member states. It does not imply nativity in the respective
country.

3 It is, of course, possible that different labour markets attract different types of
migrants, or affect the prospects of migrants and natives differently for acquiring
human capital. Labour market attributes may thus play an indirect role in the human
capital and other characteristics of the native and immigrant populations.

4 Certainly, explained gaps may result from unequal treatment outside of the labour
market, and unexplained gaps may — through workers’ expectations and subsequent
decisions (e.g. to invest less in their own human capital in the case of a negative unex-
plained gap) — engender explained gaps.

5 EU-12 refers to the EU member states which joined the EU in 2004 and 2007. EU-15
refers to the pre-2004 EU member states.
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6 However, sociodemographic differences of this type may result from inequalities
arising outside of the labour market.

7 An important assumption in Oaxaca’s approach is that labour supply and individual
characteristics are fixed and would not respond to the changes in the outcome variable
that would result from the elimination of discrimination.

8 In 2011, Spain reintroduced transitional arrangements that restricted Romanians’
access to its labour market. These restrictions lasted until the end of 2013.

9 The variable ‘highest qualification achieved’ is coded in each country according to the
International Standard Classification of Education (ISCED). The use of this classifica-
tion may lead to difficulties in cross-country comparisons if ISCED does not ade-
quately reflect the educational system of all countries. We consider this to be a minor
problem, since our analysis includes migrants from European countries in which
ISCED is commonly used.

10 It may also be that self-employment provided a way to circumvent transitional arrange-
ments restricting the access of EU-12 workers to EU-15 labour markets. A gradual
opening of labour markets would imply a decreasing self-employment rate over time for
EU-12 workers in EU-15, and hence a diminishing self-employment gap. The outbreak
of the crisis, however, slowed down the process and even inverted the trend.
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Social dumping pressures
in manufacturing sectors



6 Marketization and social dumping

Management whipsawing in Europe’s
automotive industry

lan Greer and Marco Hauptmeier

Introduction

The social dumping debate in Europe is taking place parallel to broader debates on
the changing relationship between society and the market. Varieties of capitalism
theorists argue that little has changed in Europe’s advanced industrialized econ-
omies since the 1980s, aside from the expansion of the ‘peripheral” workforce rel-
ative to the ‘core’ (Emmenegger et al., 2012). Most observers, however, see
fundamental change, with detrimental implications for Europe’s workforce — and
not just labour market ‘outsiders’. According to the liberalization argument, for
example, the problem is not only that of the increasing size of a less well-regulated
workforce; in addition, the function of industrial relations arrangements is chang-
ing for those workers who are still covered by welfare state provisions, democratic
co-determination rights and encompassing sectoral collective agreements (Baccaro
and Howell, 2011). This process is biased against social protections for workers
and the poor in part as a result of the corrosive features of the market-making regu-
lations emanating from the institutions of the European Union (Hopner and
Schifer, 2010; Lillie, 2010; Meardi, 2012; Bernaciak, Introduction to this volume),
in part owing to the domestic restructuring of firms and industrial relations systems
(Doellgast, 2012; Greer et al., 2013) and in part because of generic features of
capitalism (Dorre et al., 2009; Vidal, 2013).

The focus of this chapter is one slow-burning change in the organization of
capitalism in Europe, namely marketization (Hauptmeier, 2011; Greer and Doe-
llgast, 2013). We argue that a specific form of marketization — management
whipsawing — is causing social dumping in the automotive sector. By manage-
ment whipsawing we mean large corporations’ staging of economic competition
between several production units in a way that extracts labour concessions by
pitting local workers against each other in contests for investment and produc-
tion. Numerous studies, whose findings we will discuss below, have examined
whipsawing in the auto industry, mainly as a way of discussing the prospects for
transnational industrial relations in Europe. Our contribution is to place this
evidence in the context of marketization and social dumping debates.

Social dumping is defined in Bernaciak’s Introduction to this book as ‘the
practice, undertaken by self-interested market participants, of undermining or
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evading existing social regulations with the aim of gaining a competitive
advantage’. We argue that the large-scale imposition of market relations in
Europe over the past few decades makes these types of practices both inevitable
and pervasive. Social dumping is inevitable in the sense that the business com-
munity has a strong material incentive to use competition as a lever to extract
concessions from labour and the state. Worker representatives, however sophist-
icated their countervailing strategies may be and however many years they have
had to develop them (see Greer and Hauptmeier, 2012a), cannot really stop
social dumping under the current institutional set-up of capitalism in Europe.
Social dumping is pervasive in the sense that it takes so many different forms
that it no longer requires a credible threat to relocate work from a high-wage
country to a poor country. As research on service mobility and worker posting
shows, for example, social dumping driven by European market making can also
take place without the international relocation of production (Lillie, 2010;
Wagner and Lillie, 2014), and the literature on the automotive sector also high-
lights cases of competition between high-wage locations (see e.g. Bernaciak,
2012).

This chapter follows this argument through in three steps. First, we introduce
the concept of whipsawing and discuss certain similarities with other forms of
marketization. We argue that in addition to intense competition, different kinds
of marketization have in common several knock-on effects: the disorganization
of non-market social protections through threats of exit, the development of
private regulation by economic elites to extract profits, and the decline in
workers’ power, income and security. Second, we show how this dynamic has
played out in the automotive sector since the 1990s, drawing upon the academic
literature on problems faced by European Works Councils (EWCs). Our account
also draws upon our own interviews with trade unionists and managers in the
European automotive industry, mostly conducted between 2004 and 2013. We
use empirical illustrations to show the diverse workings of the market mech-
anism within different firms as they whipsaw, the inadequacy of the industrial
relations institutions in interrupting this process, and the difficulties faced by
worker representatives in retaining jobs and bargaining with management. Third,
we discuss the implications of whipsawing for the social dumping debate,
including the role of governments and multinational firms and the need for new
forms of transnational social regulation beyond the firm at the scale of the
market.

Whipsawing as marketization

Through whipsawing, firms impose competition on their own workforces and
within their own structures, with the consequence of social dumping. Whipsaw-
ing is a case of the broader phenomenon seen around Europe over the past 25
years of market change leading to a change in institutionalized worker protec-
tions. It is thus comparable with marketization phenomena as diverse as outsour-
cing, new public management techniques and active labour market policies.
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These are all different examples in which price-based competition is imposed or
intensified.

One similarity between whipsawing and other kinds of marketization is that it
is not ‘deregulation’. Marketization can lead to the multiplication of rules to sta-
bilize the market and to compensate for any undesirable social consequence, and
markets themselves require rules to emerge in the first place. Marketization is
therefore institutionally thick with complex organizational dynamics and actors
who possess discretion in deciding how competition works (MacKenzie and
Martinez Lucio, 2005; Crouch, 2009; Brinkmann, 2011). The frequency of the
transaction, the working of the price mechanism and the determination of who
may compete are all features of market competition that — contrary to the neolib-
eral image of spontaneous markets determined by human nature — are usually
imposed by some actor and regulated by some rules. Of course, markets change
and vary widely on these dimensions.

A second similarity is that while whipsawing is powerful and has severe con-
sequences in the workplace and beyond, it is determined outside the realm of
democratic accountability. For other forms of marketization that hinge on regu-
lation by the state — for instance, the regulation of privatized industries — this is
also a problem. Most state regulation of markets is complex and technical, it
does not attract the attention of the media and is not subject to public debate;
consequently, policymakers are free to defer to the expertise of the business
community (Culpepper, 2010). The features of production systems and invest-
ment allocation practices that enable whipsawing are similarly complex and bur-
eaucratic; moreover, they are devised in the private sphere with no democratic
accountability, even in principle. Managers in large publicly owned firms are,
however, accountable to sharecholders and therefore under pressure to make these
decisions and design these rules in a way that maximizes profits or minimizes
losses.

A third similarity is that whipsawing has corrosive effects upon collective
bargaining and worker representation institutions, mainly in relation to the threat
of exit (Hirschman, 1970). This increases employers’ power over their workers
by strengthening their discretion in how they ‘enact’ the rules of industrial rela-
tions in the workplace (Wagner, 2014). It also loosens the grip of national insti-
tutions on employers and reduces the power that these institutions provide to
worker representatives in the determination of wages and working conditions. In
extreme cases, marketization produces disorganization in which institutions lose
their past functions and their constraining character.

Whipsawing in the European automotive industry is a good example of mar-
ketization in action. A transaction takes place between central management and
local workforces in which worker concessions are exchanged for corporate
investment. Rather than each plant having a fixed, dedicated and idiosyncratic
production palate, the purpose of each plant is decided anew, based largely on
labour and production costs. While this may be timed to correspond with the
turnover of models and cycles of investments, if production is highly standard-
ized, the relocation of production can also take place at short notice in the middle
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of a production cycle. In exchange for production allocation and investments,
management asks labour representatives from different plants to pay a price in
the form of concessions. The price mechanism is often obscure to worker repre-
sentatives because it is unclear which concessions are sufficient to secure jobs,
but it can be made more transparent to them with improved access to company
information or with a formal procedure. There is therefore a wide variation in
the way whipsawing proceeds within large corporations in terms of frequency of
transaction, the number of competitors and the working of the price mechanism.

Whipsawing is powerful due to the exit threat. Because firms can move pro-
duction away from a location, workers have reduced power in negotiations. The
consequence is that the function of collective bargaining changes from one of
ensuring worker voice, fair pay or macroeconomic stability due to strong worker
demand to a focus by labour representatives on production allocation with the
aim of securing jobs and maintaining previous labour gains. This is the case
because key labour outcomes can only be defended if plants run at full capacity.
Workers in underutilized plants face job losses or closure in the context of tight
product markets. Along the way, multinational corporations (MNCs) import new
practices into national institutional contexts where they had previously been
resisted.

This process gives managers a tool to mitigate the profit squeeze caused by
the saturation of the market — that is, by its highly competitive nature, overall
excess production capacity and the absence of stable growth. The result is con-
cession bargaining; in other words, unionized workers in industrial cores lose
their ability to make gains. There are numerous examples of whipsawing leading
to concessions targeted at particularly vulnerable groups of workers, such as
young people and workers in easy-to-outsource support services. But this
process presupposes a sense of insecurity across the workforce that includes
‘core’ workers and their representatives. While this insecurity has obvious neg-
ative implications for the power of trade unions and works councils, it can also
lead them to become influential as co-managers if they focus their efforts on
topics where they can agree with management on ‘mutual gains’.

Our argument differs from the academic orthodoxies on the political economy
of work that currently prevail in Europe. The image of insider—outsider conflicts,
for example, has spread beyond the work of neoliberal think-tanks and neoclas-
sical economists and into that of some writers otherwise sympathetic to non-
market regulation. They argue that existing industrial relations institutions and
welfare state entitlements exacerbate inequality by favouring a certain group of
‘core’ workers while excluding people with weak labour market attachment. It is
the perverse consequences of non-market regulation that is the problem, not lib-
eralization. Our argument here is that so-called insiders — skilled blue-collar
workers employed in auto assembly plants — are equally under attack through
marketization and social dumping. This enables us to examine not only the
decline of worker protections but also the extension of market discipline across
society, the rise of new regulatory arrangements and the resulting upward redis-
tribution of resources in society.
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Whipsawing and its effects in the automotive industry

Management whipsawing' emerged during the 1980s at the American firms
General Motors (GM) and Ford (Katz, 1985; Turner, 1991), and spread during
the 1990s and 2000s to European firms, including the Italian and German car-
makers FIAT, Volkswagen (VW) and Daimler Benz (Meardi, 2000; Greer and
Hauptmeier, 2008). This took place in a context of market liberalization and the
creation of a single European auto market, which made it easier for companies to
integrate production networks and shift production across borders. Whipsawing
did not merely take place as a result of competition between high-wage and low-
wage locations, although this did happen. Lower wage locations in Southern
Europe were also threatened or closed, and often competition was staged
between high-wage locations. While the best-known cases of whipsawing were
competitions between locations in different countries, there were also instances
of rivalry between locations in Germany.

The diversity of whipsawing

Over the past three decades, a number of different types of management whip-
sawing have emerged (Greer and Hauptmeier, 2012b). In the context of increas-
ing market competition in Europe, management pursued two contradictory goals
simultaneously. On the one hand, managers sought to extract concessions and
reduce labour costs through whipsawing. On the other, they sought to establish
labour—management partnership to ensure high-quality production, which man-
agers also regarded as being essential for surviving in highly competitive
markets. Companies struck this balance between forcing and fostering in dif-
ferent ways (Walton and McKersie, 1965) which shaped the emergence of
various whipsawing practices.

An initial common pattern was coercive whipsawing (Mueller and Purcell,
1992; Katz, 1985): management pitched different plants against each other in
competition over production and explicitly threatened the targeted plants with
shifting production to other plants if the concessions were not high enough.
Because this type of whipsawing regularly disrupted labour—-management rela-
tions and led to conflict, management engaged in informal whipsawing. In these
instances, local managers informally and casually mentioned that production
decisions were coming up. This friendly tip by local managers often took place
before collective bargaining rounds. Without explicitly threatening to shift pro-
duction, the purpose of the hints was clear. Labour was supposed to agree to
concessions or even to suggest them if they wanted to be considered for new
production and investments by regional or world headquarters.

Another management strategy to balance collaboration and coercion in a dif-
ferent manner was the introduction of rule-based whipsawing. In these instances,
managers sought to establish clear rules and expectations for the competitive
assignment of production with the goal of increasing the legitimacy of the
process. Management introduced a bidding process between competing plants,
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whereby the plants with the best bid (meaning, among other things, higher labour
concessions) would receive the greatest share of production or the entire produc-
tion volume. Here, management created a within-company market for the alloca-
tion of production (Hauptmeier, 2011). An accompanying rhetoric was often that
management generally pointed to the efficiency and fairness of markets in soci-
eties, thus suggesting that the market mechanism is a fair allocation principle
even if it may lead to concessions. Finally, managers developed what we refer to
as hegemonic whipsawing. In this type of whipsawing, managers spent consider-
able time and resources on influencing labour representatives’ ideas (Haupt-
meier, 2012; Hauptmeier and Heery, 2014), seeking to convince them that
whipsawing was necessary for survival in the highly competitive auto markets
(Greer and Hauptmeier, 2012b). Management argued that the competitive
assignment of production was necessary to stay ‘fit’ in competition with other
firms. This discourse regularly connected with the sports-oriented and com-
petitive mental frames of male labour representatives.

Coercive whipsawing was the dominant form at GM Europe between 1995
and 2003. It involved extracting concessions through explicit threats to move
production. This was underpinned by the benchmarking of performance and
practices, which allowed firms to compare locations for the purpose of making
demands in collective bargaining. Coercive whipsawing was used in landmark
concession bargaining in Germany, Belgium and the UK in 1995 and 1998, but
it also helped discipline striking workers at VW’s Spanish subsidiary SEAT,
where management followed through on a threat to move work from Martortell
(Barcelona) to Bratislava (Slovakia) in 2002. Another example is Ford Spain,
where management threatened to move work from Almusaffes (Valencia) to
Saarlouis (Germany) with the aim of squashing local labour protest.

However, firms often refrained from explicit threats. This may have been
motivated by the need to preserve cooperative relations with unions, but could
also have been due to a lack of excess production capacity (and the resulting dif-
ficulty of moving work). At Ford, for example, the more common pattern in
Europe as well as in North America has been informal whipsawing. From the
1990s on, following the spread of rumours about new investment decisions
within Ford Europe, German worker representatives would approach manage-
ment with an offer of concessions in exchange for securing production. The
background to this was a general awareness in the firm of potential overcapac-
ities and the likelihood of eventual plant closures, as well as developing manage-
ment benchmarking practices, but at the same time a desire on management’s
part to avoid disrupting partnership through raw coercion. It was this kind of
whipsawing that led to concession bargaining in Germany in 1993 and 1997,
which drove the convergence of previously higher company-level wages at Ford
to that of the level of the sectoral collective agreement and provided legally
enforceable guarantees of investment and production. These guarantees precipi-
tated the end of Ford’s ‘blue oval’ automotive production in the UK after more
than 80 years. During the downturn of the European auto market at the end of
the 1990s, Ford was forced to reduce production capacities. As the investments
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at the German production sites were protected, Ford decided to close the historic
Dagenham plant.

Rule-based whipsawing was a further development of the phenomenon (Haupt-
meier, 2011). Several establishments on a particular platform would be invited to
bid to produce a particular model on the basis of costs and other criteria, and the
plants whose bids did not succeed would be susceptible to closure. This approach
was employed by GM in an attempt to increase the legitimacy and transparency of
its drive for concessions following a Europe-wide work stoppage coordinated by
the EWC. It was also used by VW after 1999 in its parts operations: plants would
have to bid against external suppliers and adjust their labour costs accordingly.

Another sophisticated way for management to secure the consent of worker
representatives is hegemonic whipsawing, which became the dominant pattern at
VW during the 2000s. Unlike informal whipsawing, here there were explicit
threats formulated by management, but these threats took place in a broader
context in which worker representatives considered them a legitimate way to
keep different workforces ‘on their toes’ with a focus on staying competitive.
This was in part a result of management’s efforts to influence the ideas of worker
representatives, partly by entering into more thorough engagement with worker
representatives than at the other firms, and partly by providing worker represent-
atives with salaries equal to those of top managers as well as numerous perks.
The latter involved management payments for prostitutes in the context of works
council meetings, which were illegal, caused scandal and were later repudiated
by the works council (Greer and Hauptmeier, 2008).

The organization of labour competition outlined above regularly coincides
with the staging of two other forms of competition. First, MNCs set the geo-
graphical locales in which production locations are embedded in competition
with each other in the following way. In the context of new investment and pro-
duction decisions, management asks politicians for subsidies in the form of
infrastructure, training, social benefits or provision of land in exchange for new
investments (Drahokoupil, 2008). Since these requests involve jobs and eco-
nomic growth that matter in elections — especially in the auto industry, which is
highly symbolic of industrial success — politicians are as susceptible to whipsaw-
ing as labour representatives. This competition can be staged at different scales,
and cities, regions/states and nations have variously been pitched against each
other with the aim of extracting subsidies. The EU has sought to limit this type
of competition and made various subsidies illegal. However, the new EU regula-
tions have not been very effective, as could be seen during the financial crisis at
the end of the 2000s, when different nation states subsidized automakers through
scrappage bonuses and short-time working benefits.

Second, local managers from different plants are set in competition with each
other in the context of investment decisions by the regional or world head-
quarters of multinationals. According to higher level managers in large auto
companies, local managers are inclined to use the introduction of new car
models to upgrade machinery and robots, which can be costly for MNCs.
Because of these costs, local managers are also asked to submit a bid for new
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production, which is supposed to explain how much the roll-out of a new car
model would cost at a given plant and how existing machinery may be used in
an efficient manner. The bids of local managers and labour concessions by
worker representatives are regularly submitted to the headquarters of the MNC
at the same time. The staging of competition between different plants can have
the effect that local managers and labour representatives explore shared interests
and engage in local productivity coalitions (Windolf, 1989).

The institutional effects of whipsawing: concession bargaining

While market-making rules allowed whipsawing to emerge as a management
strategy, industrial relations rules failed to break the dynamic. To the contrary,
they altered the workings of industrial relations by changing the function,
meaning and consequences of industrial relations institutions. The failure of the
European Commission’s EWC Directive to compensate is due not so much to its
low take-up rate — though this is a real problem (Kerckhofs, 2006) — but to its
failure to give workers a voice in shaping the broader product market to which
MNC management was responding.

The differences in national institutions governing worker participation gave
national workforces varying degrees of access to management, both locally and
internationally. This gave rise to very different cultures and expectations in the
workers’ camp, which the EWC Directive did little to blunt. The restructuring of
Rover by BMW was a notorious case of a failure to inform UK worker repre-
sentatives of looming plant closures, despite the fact that German worker repre-
sentatives had this information (Tuckman and Whittall, 2002). Aside from very
basic problems with implementing the directive in firms and dealing with the
language barrier, national differences between members of EWCs gave rise to
low levels of trust (Timming, 2006). This led to certain creative efforts to
promote social partnership practices well in excess of the statutory minima set
out in the directive and the national laws that implemented it (Greer and Haupt-
meier, 2008), including deliberate attempts to change ideas and promote a shared
European identity (Whittall et al., 2007; Greer and Hauptmeier, 2012a).

National employment relations practices were altered by whipsawing as firms
used it to introduce forms of concession bargaining pioneered elsewhere. In
Germany, for example, whipsawing was used to disrupt in various ways the
former principle of encompassing and compressed pay scales and allowed firms
to introduce multi-tier wage structures. Pioneered in the US, multi-tier wage
structures allowed firms to save money while protecting incumbent workers by
introducing reduced pay grades for selected and new groups of workers. In
response to management threats to produce a new vehicle (the Touran) outside
of Germany, for example, worker representatives agreed to a project known as
5000x5000, which created new jobs for unemployed people at a lower pay grade
(Schumann et al., 2006). At Daimler in 2004, a threat to move production from
Stuttgart to Bremen led to an agreement to reduce the pay of workers in auxiliary
services such as catering, cleaning, logistics and security, which was presented
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as an alternative to outsourcing. Pay structures within auto plants became
extremely complex, with additional concessionary agreements differentiating
workers by seniority and function, as well as employer, with different pay levels
for agency temps, contractors and staff transferred because of joint ventures
(Greer and Hauptmeier, 2008).

Another example of whipsawing-induced change to industrial relations prac-
tices and employment conditions is working time flexibilization. VW began to
use working time flexibility as a means to reduce labour costs in the 1990s.
VW’s HR manager used the metaphor of the ‘breathing company’ in this
context: workforces were supposed to adapt production levels to the demand in
the markets, which meant, for example, longer weekly working hours during
peak demand in the summer and shorter weekly working time during the winter
months with weaker demand. VW introduced far-reaching working time flex-
ibility across Europe in the 1990s; however, Spanish worker representatives at
SEAT resisted these changes because they regarded a stable working week as a
historic trade union gain, which they staunchly defended in several collective
bargaining rounds during the 1990s. In 2002, VW asked once more for more
working time flexibility and was again rebuked by the local labour representa-
tives. Following the negotiations with labour, VW made good on its threats and
moved 10 per cent of its production to the Bratislava plant in Slovakia within
days. This came as a shock to the workforce and the allocation decision was only
reversed once the labour representatives agreed to far-reaching working time
flexibility in 2004 (Hauptmeier and Morgan, 2014).

Worker responses

These dynamics led to considerable innovation by workers’ representatives.
There was, for example, a proliferation of firm-level transnational agreements at
Europe’s MNCs with the explicit aim of curbing social dumping by introducing
certain norms (see Da Costa and Rehfeldt, 2007; Fichter et al., 2011; Platzer and
Riib, 2014). Some of them — including the first agreement, which was at Ford’s
spun-off parts operation, Visteon — covered topics not usually found in collective
agreements, such as norms for sourcing by Ford. Others, including Daimler’s
agreement, had various management mechanisms built in to enforce the rules. At
these firms, transnational worker representation was augmented well beyond the
minimal practices envisaged in the EWC Directive. At Daimler and VW, for
example, there were several innovations aimed at improving transnational
labour-management partnership, including the extension of the EWC to the
global level as a World Works Council (Greer and Hauptmeier, 2008).

At GM, the EWC developed a sophisticated internationalization strategy
combining a strong element of rank-and-file mobilization with demands for
transnational collective agreements with management (see Fetzer, 2008; Bernac-
iak, 2010; Greer and Hauptmeier, 2012b). It intensified its work for some time in
response to management whipsawing and its own failures in reacting, and con-
sciously sought to compensate for the failures of national action by shifting its
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activities to the transnational level, which meant improving communications and
relations between its members. They met frequently, learned a common lan-
guage (English), created a blog in which debates continued between meetings,
and organized numerous bilateral exchanges between plants in different coun-
tries. Much of this work consisted in convincing rank-and-file workers of the
value of international work and in involving them via days of action. When man-
agement attempted to formalize the market for investment at the level of the
‘platform’, the EWC responded by creating a ‘platform group’ whose members
agreed not to bargain individually with management.

These struggles, however, were limited in a number of ways. The story of
labour transnationalism at GM Europe, for example, is one of a struggle against
whipsawing and plant closures and not of the prevention of concessions. The
solidaristic principle was to ‘share the pain’, not to reduce it. Furthermore, this
principle was never fully realized in practice, since management did succeed
over the years both in extracting local concessions and closing plants. Often this
undermined trust between worker representatives because local agreements vio-
lated principles that had supposedly been agreed between worker representatives
at the European level. There were therefore not only material conflicts of interest
but also fierce rivalries and enmities. These not only divided workers by country
but also within countries, as in the ongoing conflict between works councillors at
Riisselsheim and Bochum in Germany.

GM Europe was an unusually well-developed case of transnational worker
representation. The more normal pattern for auto assemblers based in Germany,
or whose European operations were centred on Germany, was for there to be far
more labour—-management cooperation. At VW, for instance, this usually implied
an acceptance of between-plant competition as something healthy; at Ford, by
contrast, it meant a more subtle dynamic of competition in which management
did not normally have to issue clear threats. When it came to re-establishing
solidarity, the problem was therefore not usually just ineffectiveness or lack of
power; more often, worker representatives were not able to overcome conflicting
interests.

The economic crisis that started in the late 2000s brought renewed state inter-
vention, which not only stoked conflict between members of GM’s EWC but also
increased the broader political stakes at the national level (see Fetzer, 2012;
Klikauer, 2012; Bernaciak, 2013). In a dramatic turn of events in 2009, GM initi-
ated a bankruptcy process in the US, solicited takeover bids for its European opera-
tions, and then reversed its decision and announced its own restructuring plans.
This round of restructuring exacerbated tensions between worker representatives at
GM and sidelined the EWC as an institution. This was not only because this round
of restructuring was, even more than usual, certain to lead to plant closures — with
winners and losers. It was also because members of the EWC were working
publicly — and in close cooperation with national governments — to influence the
outcome. German trade unionists openly favoured a takeover bid from a Canadian—
Russian consortium with strong loan guarantees from the German state in exchange
for guarantees of jobs and production in Germany. Trade unionists in Spain and the
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UK feared they would be sidelined in an independent European firm and were
relieved by the eventual outcome. Spanish unions went on strike against the threat-
ened move of production to Germany, and Tony Woodley, leader of the British
union UNITE, called on the European Commission to block the deal. In the end,
plants were closed in Antwerp and Bochum, and the European headquarters were
moved from Ziirich to Riisselsheim.

The European automotive industry provides telling examples of what happens
when market relations are imposed with little in the way of new countervailing
social protections. What is remarkable is not that there are particular and con-
flicting interests in the labour camp that prevent a solidaristic settlement. Such
conflicts of material interest are well-known and well-understood features of
international trade. It is also not surprising that the institutions aimed at promot-
ing social dialogue are inadequate in enabling workers to stand against wage-
based competition and social dumping. Just as national-level collective
bargaining and co-determination rules proved to be inadequate for coping with
an internationalized economy, so EWCs at the scale of the firm were never going
to be very useful for coping with the consequences of fierce competition at the
scale of the product market. More interesting is that whipsawing, an important
example of social dumping with obvious and severe corrosive effects upon for-
merly egalitarian industrial relations institutions, could repeat itself for so long
in a continent supposedly renowned for strong worker rights and social protec-
tions. Also remarkable are the long-lasting attempts by trade unionists to fight
whipsawing and build solidarity within an institutional framework so conducive
to corporate divide-and-rule strategies.

Implications for the social dumping debate

What does our analysis of whipsawing as marketization have to do with the policy
debate in Europe over social dumping? In our view, it has implications for under-
standing the actors and the processes involved. While the term ‘social dumping’
has been used in many ways, a common way to discuss it is to point to low-wage
countries passing unfair regulations that attract jobs from high-wage countries. In
the Introduction to this volume, Bernaciak provides a conceptual critique of this
position; the task here is to provide contrasting empirical evidence, propose a
marketization-focused alternative and suggest political implications.

Our analysis highlights differences between the crude version of the social
dumping argument and the reality of the European automotive sector. First, the
key actors driving the phenomenon of whipsawing are central management in
multinationals and, to a lesser extent, firm- and plant-level worker representa-
tives and local managers, and not national government in poor countries. The
latter only rarely play a central role in whipsawing. States do matter, but it is
more often the institutions — the sedimented results of past legislation — that
shape these dynamics. They tend to do so in unintended ways; for example,
when works councils use their right to democratic participation in the workplace
to outcompete their counterparts elsewhere.
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The examples given above show that competition is not merely between high-
wage and low-wage countries but is happening right across the production
system and product market. The decisions of management may be swayed by
reductions in labour costs brought about by concessions, but there are other con-
siderations as well, such as proximity to markets and labour productivity. Some-
times competition is within a country or between high-wage countries, and
sometimes high-wage countries succeed in attracting jobs from low-wage coun-
tries. In addition, the high-wage/low-wage division is in flux. Sometimes, as in
the case of Spain, a low-wage country becomes a high-wage country; and at
other times, as in the case of Poland and its neighbours to the east, a low-wage
country finds itself in competition with even lower wage countries.

In addition, the moral dimension of whipsawing is more complex than the
crude social dumping argument would have it. Whipsawing may be unfair in that
it is used to extract concessions from workers and distribute resources to share-
holders; but often managers try to make it legitimate in the minds of worker rep-
resentatives by taking seriously information and consultation mechanisms at the
transnational level or by creating a consistent framework of rules. Sometimes
they succeed. The ethics of bargaining under a threat of plant closure are also far
from clear-cut. While the problems created for workers by footloose capital are
clear, the workers involved in any given case have to make a difficult decision
over a trade-off between conceding past accomplishments of the labour move-
ment and protecting regional jobs and manufacturing.

Marketization — in this case, transnational whipsawing by management — is
closely related to social dumping. While whipsawing is enabled by the liberali-
zation of markets for goods and capital across Europe, it is fundamentally driven
by management. The decisions that shape worker outcomes are made by man-
agers and not by politicians who are accountable to voters, bureaucrats who are
accountable to politicians or trade unionists who are accountable to members.
The function of industrial relations becomes the upward redistribution of
resources in the name of securing jobs, and an institutionally thick arrangement
emerges within the corporation to stage market competition to ensure that this
happens. The threat of exit has central importance in this kind of social dumping,
and this process is governed by the internal structures, rules and practices of the
firm in question with an eye to increasing profitability or mitigating losses.

One implication of this analysis is that any policy initiative to stop social
dumping (and the resulting trend towards inequality in Europe) needs to deal
with other market-making institutional changes. It may be that changes in taxa-
tion, industrial relations, welfare or other areas of policy can compensate to a
limited degree. But there is little evidence that they have reversed the overall
trend, in part because states also make concessions in these areas to appease
markets or (more specifically) the powerful actors in markets such as managers
in large corporations. In the automotive industry, firms extract concessions from
the state in the form of subsidies such as scrappage schemes, loan guarantees,
infrastructure investment and wage supports, all on the eve of a pan-European
drive for public sector austerity. The policies that allow firms to extract these
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concessions by threatening exit in various ways are market-making policies cre-
ating a global automotive sector.

A second implication is that social regulation is needed at the level of the
market. It is, after all, the firms that are organizing transactions such as an
exchange of concessions for investment. The extension of worker participation
rights to the transnational scale does strengthen worker voice in this context, but
the experience of German automakers shows that this kind of social regulation is
insufficient. To the extent that workers are integrated into the management of
firms that are competing in saturated product markets, their representatives also
internalize the demands of the market as co-managers and engage in concession
bargaining. While markets are made to a large extent by states, the stories of
production allocation outlined above show that the day-to-day working of com-
petition is organized by private actors who are not subject to any sort of demo-
cratic accountability.

It may seem naive to propose bringing the marketizing face of European inte-
gration to a halt; but while marketization continues, it would be naive to believe
that reforms in other areas might produce a ‘social’ Europe or prevent social
dumping. Market change is a root cause and should be dealt with accordingly.

Note

1 Whipsawing strategies similar to those described in our chapter are used by the man-
agement in other industries as well (see e.g. Trappmann’s account of interplant bench-
marking in the European steel industry in Chapter 7, this volume).
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7 Social dumping with no divide

Evidence from multinational
companies in Europe

Vera Trappmann

Introduction

Multinational companies (MNCs) are important economic actors in developed
countries and even more so in developing markets, where they provide the
capital and technologies necessary for modernizing old assets and contribute to
the development of particular sectors or types of economic activity. They also
have a destructive potential however, especially with regard to employment and
working conditions. First, within the value chain of a large corporation, produc-
tion and service work are no longer bound to a single locality; rather they can
casily be shifted between sites. Consequently, production relocations carry the
threat of inducing job losses at traditional industrial locations. Second, interplant
rivalry often leads to the lowering of employment standards; this may be a result
of unilateral management decisions, but it can also be a consequence of conces-
sion bargaining, whereby workers accept longer working hours, an unsafe
working environment or lower pay in order to make their site competitive and
attract new production.

All in all, in the face of intensifying competition, MNCs seek to lower labour
costs by taking recourse to practices that — according to the conceptualization
developed in this book — may be considered to be social dumping. Current schol-
arly knowledge on MNC-driven social dumping is based on evidence coming from
a limited number of industries. This chapter’s contribution rests in extending the
analysis to steel and IT; in other words, to two sectors in which at face value one
would not expect social dumping to occur. The steel industry is a traditional manu-
facturing sector characterized by high levels of social protection; for decades, trade
unions have actively defended the interests of its (mainly male) production workers
in all the examined countries. The segment of the IT industry studied here com-
prises only high-skilled services. Almost all its employees have academic degrees,
are used to an individualized labour market and could, in principle, make use of
individual exit options because their competences are in high demand (see also
Boes and Kampf, 2009). Both case studies are based on fieldwork conducted by
the author in 2010 to 2013 (involving semi-structured, confidential expert inter-
views with HR managers, union and works council representatives, and national
trade union officials) and on document analysis.'
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Despite the seemingly low likelihood of social dumping in these two sectors,
this chapter documents a plethora of employer-driven strategies that ultimately
lead to the lowering of wages and social entitlements, redundancies, relocations
via so-called ‘best shoring’ and site closures. The driving mechanisms of these
changes are interplant ‘beauty contests’ based on benchmarking, outsourcing,
employment flexibilization and concession bargaining. The chapter argues that
these social dumping practices, initiated and supervised by the companies’ head-
quarters, have become particularly widespread since the outbreak of the eco-
nomic crisis in the late 2000s. It also shows that given the limited power of local
managers, the only source of resistance to social dumping pressures is the
resourcefulness of local worker representatives.

The chapter is divided into five parts. The following section reviews the
scholarly debate on social dumping at MNCs. Two empirical sections then
present the evidence from steel and IT companies. The subsequent section dis-
cusses labour reactions to social dumping, outlining the possibilities and limits
of their local and transnational strategies. The final section discusses the role of
central managements in furthering the social dumping agenda and concludes the
chapter with some brief remarks.

Social dumping at multinational companies

In the political economic literature, the relationship between MNC practices and
social dumping is contested. Whereas some authors claim that MNCs initiate a
‘race to the bottom’ in the spheres of employment conditions and worker participa-
tion (Marginson, 2006; Meardi ef al., 2013), others are more optimistic and point
out that, under certain circumstances, foreign direct investment can have a positive
impact in these areas. Mosley (2011), for instance, argues that the effect of MNCs
depends on how they organize their overseas production. On the basis of the evid-
ence from developing countries, the author claims that direct ownership of produc-
tion sites may boost employee rights, inducing a ‘climb to the top” (Mosley, 2011,
p. 12) because MNCs have material incentives to uphold a certain level of labour
standards given the international surveillance of their corporate practices and the
increased importance of Corporate Social Responsibility. Subcontracting arm’s-
length production, by contrast, may have a negative effect upon labour rights
because transactions take place within the market and thus beyond the firm’s scope
of control. An alternative view is presented by Lakhani et al. (2013), who argue
that, depending on value chain configurations, MNCs may seek to improve labour
standards even in supplier firms (also see Telljohann, Chapter 8, this volume). As
for the impact of organized labour, Mosley is optimistic in her assessment of the
role it can play in improving working conditions at MNCs. Her position is con-
tested by Silver (2003), however, who shows that bolder demands voiced by
workers and growing union density tend to be followed by production relocations
to cheaper and unorganized locations.

Many scholars have focused on the so-called country-of-origin effect of
MNCs, assuming that companies will transfer the labour standards and traditions
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of social dialogue of their home country to foreign locations (Ferner, 1997;
Bluhm, 2007; Meardi et al., 2009). In line with this assertion, an MNC head-
quartered in a coordinated market economy would be expected to ‘export’ an
employment model based on social dialogue, long-term employment relations,
and investments in training and qualification, which, from the perspective of
host-country locations, would often imply an upward adaptation instead of ‘a
race to the bottom’ (Bluhm, 2007). More recent accounts, however, challenge
the existence of the home-country effect. Meardi et al. (2013) study of MNCs
headquartered in different countries shows that the companies do not apply
home-country standards at their foreign sites but instead seek to take full
advantage of local market possibilities at host locations. Even German auto-
motive companies, portrayed as best-practice cases in terms of transferring
employment standards (Jiirgens and Krzywdzinski, 2009; Krzywdzinski, 2014),
have often been hostile to attempts to establish worker participation structures at
their Central and Eastern European (CEE) subsidiaries.

In terms of social dumping practices pursued by MNCs, the literature has
focused on cost-driven relocations, measures aimed at increasing employment
flexibility and interplant ‘beauty contests’, also referred to as ‘whipsawing’
(Greer and Hauptmeier, Chapter 6, this volume). Unlike market-seeking invest-
ments, cost-driven relocations often have a ‘substitution effect on domestic [i.e.
home-county] ... employment’ (Galgoczi ef al., 2006, p. 503). A mere threat of
relocation has a disciplining effect on the workers, discouraging them from the
formation of employee representation (Bronfenbrenner, 1996) or leading them to
moderate their pay demands (Ahlers et al., 2007). According to Atkinson (1984),
employment flexibility can take four different forms: numerical, involving fluc-
tuations in worker headcount; internal, based on changes in working time organ-
ization; external, calculated as the ratio of permanent and ‘atypical’ workers; and
functional, involving the transfer of workers to different activities and tasks
within the firm. Companies can make use of one or several forms of flexibility at
the same time. Whipsawing was first experienced at General Motors as early as
the 1980s, when the company management urged each US location to place a
competitive bid for new products, threatening the workforce with plant closures
in order to win concessions from local unions (Katz, 1985; Kochan et al., 1986).
This strategy engendered rivalry between individual production sites, even those
located within a single country. Most of the available scholarly accounts of
whipsawing focus on the automotive sector (see e.g. Pulignano, 2006; Greer and
Hauptmeier, 2008) and the household appliances industry (Telljohann, 2008).

The diversity of MNC-driven social dumping practices paints a dark picture of
employment relations in Europe. Given the high share of workforce employed by
MNCs, MNC-driven social dumping affects large portions of Europe’s working
population (Edwards et al., 2013). At the same time, MNCs have a substantial
impact upon the direction of change in national systems of employment relations
insofar as local companies tend to copy MNCs’ practices in their quest for com-
petitive advantage (Batt e al., 2009). MNCs are also involved in lobbying activ-
ities, and many of the changes to national labour legislation implemented in EU
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member states in the context of the recent crisis may be seen as a result of MNCs’
pressures. In Spain, for instance, MNCs pressured the government to deregulate
the labour market, threatening to move out of the country if their demands were not
met (see Meardi, 2014). In Poland, labour law amendments that entered into force
in 2013 abolished the regulation on an eight-hour working day, flexibilizing
working time to such an extent that workers had to remain on standby for seven
days a week and work for 12 hours if so requested as a result of extended working
time reference periods. The reforms echoed the demands for higher internal flex-
ibility voiced by large foreign investors such as German automotive companies
(Meardi and Trappmann, 2013). As a by-product of the changes, workers were
entitled to no overtime bonuses and no resting time compensation, with the ulti-
mate result that increased working time flexibility came hand in hand with the
reduction of employee remuneration (Trappmann, 2014).

In addition to their lobbying activities at the EU and national levels, MNCs
pursue a multitude of social dumping strategies at their own locations. The fol-
lowing two sections examine the scope and character of such practices at multi-
national firms in the steel and IT industries.

The steel industry: from organized price competition to
social dumping

The steel sector used to be a national and even publicly owned industry, but
since the mid-1990s it has seen a major process of concentration. All the sites
examined here — whether located in Western Europe or in the former socialist
countries — once belonged to the state in question but are currently owned by
MNCs. They have also all experienced several takeovers and mergers, and have
undergone substantial restructuring in order to remain competitive on the global
market.

With the creation of the European Coal and Steel Community (ECSC) in
1952, the steel industry became the first sector subject to a supranational indus-
trial policy. For several decades, this policy was exemplary in its respect for the
principles of the ‘European Social Model” as governments and the ECSC tried to
shelter the industry from direct market pressures via state aid and subsidies. The
so-called Davignon Plan, adopted in 1977 by the then EEC Commission, sought
to coordinate the aid across ECSC member states. The aim was to distribute the
hardships of shrinking demand and the costs of market exit among all European
steel plants. The plan introduced Community-level price-formation mechanisms
and competition rules involving production quotas and anti-dumping taxes for
steel imports; violations of the joint rules were sanctioned with financial penal-
ties (Buntrock, 2004). With the expiry of the ECSC Treaty in 2002 however, this
regulatory approach was abandoned, which opened the door to the marketization
of the industry. At present, the only — albeit important — legacy of state and
EU industrial policy are governments’ attempts to influence the competitiveness
of the European steel sector by subsidizing energy costs for selected heavy
industries.
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The corporation examined in this chapter (SCOR) is one of the major global
steel producers, with production sites on all continents except Australia.
Although it is not a European firm, its headquarters are based in Luxembourg
and the UK. The study focuses on SCOR’s largest production sites in Germany,
Poland and Romania, all of which are integrated steelworks producing flat steel
used mainly in the automotive industry and construction. In Germany, two large
plants were analysed — one located in the east (SEG) and one in the north of the
country (SNG). Whereas SEG is closer to the Eastern European market, SNG
has the strategic advantage of being close to the sea. Both plants employ about
3,000 workers of a similar age structure. The sites in Poland and Romania
(referred to, respectively, as SPL and SRO) are former state enterprises located
in mono-industrial towns. Since their privatization in the early 2000s, both plants
have undergone major restructuring involving substantial layoffs that were engi-
neered mainly through early retirement and severance payments. SPL’s sale to
the current owner was contested by the local trade unions; in the end, the latter
managed to negotiate a social package stipulating that the new owner would
refrain from forced redundancies up until 2009 (Trappmann, 2013). In Romania,
employment guarantees lasted until 2006 thanks to government involvement
(Sznajder-Lee and Trappmann, 2010). The current employment levels — almost
10,000 at each site — are much higher than those at SEG and SNG, whereas pro-
ductivity is lower. In the eyes of the central management, the two CEE plants are
still substantially overstaffed.

The steel industry is one of few industries to display similar industrial relations
in old and new EU member states. All examined SCOR sites have works councils,
and the company’s European Works Council has existed since 1996. Both in the
west and in the east, union density is relatively high, even though trade union frag-
mentation at SPL and SRO makes efficient social dialogue at the two sites difficult.
Sectoral collective agreements have been in place, at least until recently.

Production at SCOR is planned globally and managed via benchmarks. The
individual sites must document every element of the production process: use of
raw material, energy consumption, maintenance costs, number of workplace
accidents and personnel costs.? As a result of the benchmarking process, SCOR’s
locations have become comparable in terms of their cost structures, and they
compete with each other over production quotas and investments. The rivalry
divides the plants into winners and losers: only the five top-performing units
(due to their good reputations as cost-saving plants) receive new investments.
Under these circumstances, even profitable locations are threatened with closure.

This interplant ‘beauty contest’ acquired a new characteristic when the recent
economic crisis broke out in the late 2000s. Following a major slump in demand
for steel, SCOR’s central management decided that it needed more flexibility in
order to be able to push down labour costs during downturns. It accordingly sought
to decrease the headcount to 80 per cent of capacity utilization per site, demanding
that this should be implemented by increasing external flexibility; in other words,
by reducing the core workforce by 20 per cent and replacing it with agency
workers or zero-hours contract workers. The individual sites tried to meet the new
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requirement in a variety of ways. In Romania, the original strategy of reducing the
workforce through voluntary retirement schemes was continued. The number of
workers was eventually reduced to 80 per cent of capacity utilization, so that there
was no need to rely on agency workers due to the decrease in production volumes
and the productivity growth achieved thanks to earlier investments. In Poland, the
social package was in place until the end of 2009 and thus no forced redundancies
occurred. Since 2010 however, workers have been dismissed, especially from units
that were not generating much profit, and they have received only the minimum
level of severance pay stipulated by law. Half of the dismissed workers were
rehired as agency workers with a guarantee that their salary would not be reduced
for the following two years. According to the local management, this served as an
incentive for the employees to join the temporary work agency.

At the two German plants by contrast, neither redundancies nor transformation
of employment contracts took place. It was difficult for the management to push
for external flexibility measures not only because of the traditional social partner-
ship culture and the power of organized labour at the two sites, but also because
workplaces in the German steel industry are not very Taylorized: most positions
are multifunctional, and agency workers would thus not be experienced enough to
fulfil the different tasks assigned to them. As a consequence, in Germany the cost-
saving goal was achieved through what I refer to as ‘organizational flexibilization’.
In line with this approach, some permanent workers were transferred to newly
created internal subsidiaries providing services to different divisions of SNG and
SEG. Formally separate from the company, their transfer helped reduce the head-
count at the sites and thus satisfy the central management’s demands. To ensure
that a sufficient amount of work was assigned to the new subsidiaries, SNG and
SEG insourced services — such as loading and packaging — that had previously
been provided by external companies. In contrast to external flexibility through tra-
ditional outsourcing and agency work, organizational flexibilization allowed the
workers to maintain their employment contracts with SNG and SEG and preserve
their social rights and entitlements. While the workforce has remained exactly the
same, from the point of view of corporate statistics, the number of production
workers has been lowered and the productivity rate, counted as manpower per
tonne, has improved.

To summarize, social dumping at SCOR has taken two distinct forms: whipsaw-
ing (or interplant ‘beauty contests’ based on benchmarking) and external employ-
ment flexibility measures. Whipsawing has resulted in closures of SRO plants
(though not those examined in this chapter), whereas the reliance on external flex-
ibility has led to redundancies at SPL and SRO. Only at SNG and SEG has a more
worker-friendly approach based on organizational flexibility been adopted.

The IT sector: ‘best shoring’ or violating labour law?

The IT sector encompasses hardware and computer technology, telecommuni-
cations, software and IT services (Boes and Baukrowitz, 2002). In the early
period of development, it was characterized by an unprecedented growth
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dynamic and relied on high-skilled creative work and new models of work
organization. The dot-com crisis of 2001 prompted intense internationalization
and Taylorization of work, as well as the commodification of IT labour (Boes
and Kéampf, 2008).

The company examined here (ITCOR) is a global player in the IT sector with
its headquarters in the US. Since the mid-2000s, the company has undergone
several restructuring rounds and a large number of mergers and acquisitions.
ITCOR produces technological devices and provides services to customers
worldwide. The sites located in Western Europe are relatively large, with 18,000
workers employed in the UK (ITUK), 12,000 in Germany (ITGER) and 8,000 in
Spain (ITE). In these three countries, the average age of software engineers
employed by the corporation is quite high, which entails higher personnel costs
compared to locations that employ younger workers.> ITCOR’s sites in the new
EU member states — all greenfield investments — are located in Poland, Romania
and Bulgaria (ITPL, ITRO and ITB, respectively). At all three locations, employ-
ment levels have been steadily growing, and in 2013, 4,000 workers were
employed in each country. Their average age is 26 to 29 years and their quali-
fications are very diverse, but all have academic degrees.

In Europe, collective interest representation in the IT sector is poor. Not all
the examined ITCOR sites have organized labour representation; at ITPL, ITRO
and ITB, for instance, a union-hostile management has until recently been suc-
cessful in preventing the creation of trade unions and works councils.* In most
countries, there are no sectoral collective agreements regulating wages. The only
existing sectoral agreement in Spain was terminated in July 2013, and the
employer is reluctant to negotiate a new one. Plant-level collective agreements
exist only at ITE and ITUK, whereas at other sites wages are negotiated on an
individual basis between HR and employees. As a consequence, workers com-
plain that no pay rise has occurred. Only at ITUK, where union density stands at
25 per cent, have workers benefited from negotiated pay increases. The share of
agency workers varies, from 15 per cent at ITB to 50 per cent at ITE.

Social dumping practices at ITCOR have been encouraged by considerable
wage discrepancies within individual sites resulting from mergers and acquisi-
tions. Even at ITE, where unions are relatively influential and collective bargain-
ing takes place, almost no agreements have been negotiated for a site as a whole.
Instead, there exist numerous agreements for specific units, which exerts a down-
ward pressure on unions’ bargaining demands. ITGER, where wages and social
benefits negotiated by the local works council in the context of its merger with
ITCOR had been higher than those at other company sites, was kept under
scrutiny and eventually closed.

The company’s search for cost efficiency has intensified since the late
2000s. The number of ITCOR employees in the new EU member states
doubled, while at ITGER and ITUK, 20 per cent of the personnel was dis-
missed in conjunction with the relocation of certain tasks and divisions. The
establishment of additional capacities in Romania, for instance, has been
linked to the creation of a shared service centre and the insourcing of certain
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divisions and services, such as call-centre operations and salary administra-
tion, that were previously performed in other countries. While these practices
are not a novelty in the IT sector (see e.g. Boes and Kampf, 2009), relocations
and offshoring from old to new EU member states has clearly become more
frequent since the outbreak of the crisis. The company has also begun reloca-
ting further east (to India and China), and in some cases has even shifted pro-
duction from CEE to Asia. The management tends to call offshoring ‘best
shoring’ and claims that relocation is the best solution because it enables the
firm to offer its services at low prices.

As an alternative to further relocations, the company demanded that the
Western European sites lower their labour costs. This was most evident in ITE,
where the management asked employees to renounce their annual pay indexation
rights and accept the extension of daily and annual working time without a salary
increase. Furthermore, the management sought to declare all wage-related provi-
sions of the collective agreements void, which was contrary to Spanish labour
law. Most of the demands have been scrapped due to fears of possible resistance
and counteractions from the side of the Spanish unions (see the following
section). At the same time however, amendments introduced to Spanish labour
law in 2013 gave ITCOR enough room to lower labour standards. The new regu-
lations have made dismissals easier, and at ITE the majority of employees were
soon replaced by new workers who received only a small percentage of the sal-
aries of the former personnel. According to unions’ estimations, 70 per cent of
employees have been downgraded and earn less than €1,000 a month, whereas
formerly the wages stood at €4,000 to €5,000 a month. At the same time, the
share of agency workers at ITE has considerably increased. There has also been
a tendency to dismiss workers who are older than 40 years and who worked in
strongly unionized units, which has considerably weakened collective worker
representation at the plant. A similar strategy was pursued at ITGER, where the
entire site was closed down because it was relatively highly unionized and cost
intensive. A substantial part of the customer services previously provided by the
German site were shifted directly to ITB. At the new location, the company
planned to set up teams that would be fluent in German in order to satisfy the
needs of the German customers, even though the labour market was very tight in
Bulgaria for German-speaking software engineers. ITGER’s closure was there-
fore not driven purely by business considerations, or workload or client needs;
rather it also served to fight union opposition and please the financial markets.
At the same time, it has created considerable organizational problems both at
ITGER and ITB.

To summarize, social dumping at ITCOR has taken many different forms,
ranging from increased reliance on external flexibility measures, rehiring under
inferior working conditions and the dismissal of older and/or unionized workers,
to site closures, offshoring and relocations. In this regard, one could argue that,
in most cases, ‘best shoring’ has undermined labour law and social norms; it has
thus been ‘best’ only for the employer, while the ultimate savings have been
made at the cost of lower wages and less favourable working conditions.
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Labour reactions to employer-driven social dumping

Labour reactions to employer-driven social dumping are conditioned by the
existence and the form of organized labour representation. While all sites at
SCOR were unionized, not all sites at ITCOR had a works council or a local
trade union committee. Where labour representation exists, two channels — local
and transnational — have been used by workers to resist employer-driven social
dumping pressures.

Local strategies at the steel plants

Path-dependent passivity

At SPL, local trade union committees felt powerless in the face of the announced
redundancies and did not directly oppose the process. To an extent, it seems that
they recognized the need to increase the site’s productivity and accepted that, in
addition to investment, this goal could be achieved through personnel reduction.
Their main concerns were, on the one hand, to attract new production and, on the
other, to secure high severance payments for the dismissed workers. This attitude
is linked to their role as co-managers during the privatization process and their
failure to reinvent themselves as effective worker representatives following the
systemic transition from socialism to capitalism (also see Trappmann, 2011).

At SRO, social dialogue virtually did not exist, with unions perceiving the
management as obstructionist and uncooperative, while the management claimed
that the unions lacked ‘any strategy for workers’ representation’. The local trade
unions did not cooperate with each other, spending more time on their internal
battles than on the negotiations with the management. It seems that, similar to
their Polish counterparts, the Romanian unions still suffer from legacies of the
past and have not managed to develop effective strategies that could counterbal-
ance social dumping at the workplace. The local situation is further aggravated
by the significant loss of unions’ institutional power resulting from the recent
reforms of Romanian labour law and the country’s collective bargaining system.

Concession bargaining

At both SEG and SNG, labour representatives became involved in concession
bargaining. At the latter site, the talks resulted in the cancellation of Christmas
bonuses and a reduction of working time to 33.66 hours; that is, below the provi-
sions of the collective agreement. The working time reduction was applied to all
workers receiving payment above the standard salary and also to management.
At SEG, the concession agreement stipulated a step-by-step reduction of working
time to 32 hours; the scheme was to last until the end of 2011 and, according to
the management, would safeguard 200 jobs. After the expiry of the agreement,
workers could choose whether they wanted to work 32 or 35 hours. In addition,
SEG workers renounced a 2 per cent pay rise and bonuses so that, all in all, they
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earned about 9 per cent less of their pre-crisis gross income. This constituted a
substantial sacrifice, given that the workload actually increased during the crisis,
especially for intermediate management and the administration.

German worker representatives were quite satisfied with the agreements,
arguing that they helped keep the two sites open. From the analytical point of
view however, concession bargaining may also be viewed as a form of social
dumping. Even if workers save their locations, they do it at the cost of social
entitlements, and the concessions are made in order to improve a given site’s
competitive position vis-a-vis other plants. In this regard, it is symptomatic that
instruments which previously served to further workers’ rights — such as col-
lective bargaining and co-determination — are currently used to push through
social dumping measures.

Employment flexibilization

At SPL, worker representatives were opposed to employment flexibility, in par-
ticular to functional flexibility. They resisted the introduction of multifunctional
working places and increased worker mobility across the Polish sites, arguing
that this would lead to a higher incidence of workplace accidents. On the other
hand, when the management pushed for external flexibility measures, the unions
at SPL and SRO yielded and accepted the layoffs. At present, approximately a
quarter of the workers at both sites are agency workers. They have fewer entitle-
ments and weaker job protection than permanent employees, and the manage-
ment can thus put them under pressure more easily, forcing them to intensify
work and accept inferior working conditions. Moreover, temporary work agen-
cies are generally hostile to unions and most agency workers are therefore not
unionized. Another problem is the limited job experience of agency workers
hired in the steel industry. According to the Polish unions, the increase in the
number of accidents at the country’s steel-producing sites, including fatal acci-
dents, is linked to the introduction of agency work.

At SEG and SNG, flexible working time arrangements were widespread and
helped avoid dismissals during the recent downturn. The introduction of organiza-
tional flexibility — i.e. the establishment of service divisions consisting of reserve
employees who could be shifted between different units, combined with the
insourcing of services that had previously been provided by external companies —
has also had a positive, employment-safeguarding effect at both German sites.
Encouraged by these experiences, the works councils are currently trying to replace
zero-hour contracts with contracts assigned to the internal service division.

All in all, the steel sector shows substantial cross-country differences in terms
of the strategies and power resources used by organized labour. In Germany,
where works councils enjoyed strong co-determination rights and where internal
flexibility was an accepted instrument, works councils actively defended the
interests of their local constituencies. In CEE, where organized labour suffered
from post-transformation legacies, the unions were unable to prevent social
dumping.
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Local solutions at the IT sites

At ITCOR, organized labour was in a much weaker position than at SCOR. The
only instance of an effective resistance to the company’s social dumping prac-
tices was an indefinite strike staged at ITE. This historic protest, which lasted for
a week and drew together nearly 90 per cent of the workforce, compelled the
company to abandon its initial plans involving working time extension and the
renunciation of annual pay indexation rights, and thus prevented labour law
breaches. The strike was successful also because ITE’s management feared
potential conflict with the central management resulting from negative press and
thus sought to stop the strike action as quickly as possible. At ITGER, labour
also staged protest actions against the site’s impending closure and tried to
attract media attention, but the plant was nevertheless shut down.

In the new EU member states, employment at ITCOR was continuously
growing while wages remained lower than in Western Europe. Consequently,
the company’s strategy in this region did not focus on direct wage cuts, but
rather on undermining employee rights as laid down in the labour code. At ITRO
and ITPL, no resistance to this form of social dumping has so far taken place,
especially given that neither site is organized. At ITB by contrast, a newly
founded trade union committee launched a number of initiatives aiming to
improve labour conditions at the site. It accused ITCOR of labour law breaches
and brought the firm to court — a move that exposed it, however, to intensified
attacks from the side of the management.

Transnational solutions

In view of the cross-border character of MNCs’ operations, the establishment of
employee representation at transnational level as well as direct union initiatives
based on solidarity may be used to counteract employer-driven social dumping.
In both sectors examined here, these forms of labour cooperation exist, but their
effectiveness has so far been rather limited.

European Works Council

The European Works Council at SCOR seems powerless in the face of the man-
agement’s cost-cutting drive. It is not well informed about company develop-
ments; during the crisis, for instance, EWC members learned only from the press
that the company’s steel mills were to be temporarily closed down. Moreover,
the composition of the body does not always reflect the actual structure of the
workforce. This stems from the fact that EWC elections are organized every four
years, while the redundancies that take place in the meantime significantly
change employment levels at individual sites. Currently, the majority of EWC
delegates come from CEE, and they are perceived by their Western counterparts
as being rather passive: according to a German EWC member, CEE representa-
tives seldom complain about the management’s practices or report irregularities
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at their sites. From the point of view of CEE members however, the body has
had some positive effects. As observed by union representatives at SPL,
cooperation among unions at SPL has intensified because of EWC pressures for
such coordination. Moreover, participation in EWC meetings helps worker rep-
resentatives clarify their own views and strengthens their bargaining position
vis-a-vis the local management. It also gives them access to information that
they would not obtain from the local management, which renders them better
informed about the future plans for their sites and enables them to adjust their
own strategies accordingly.

At ITCOR, there was virtually no cooperation between the EWC and local
worker representatives at CEE sites. At ITB, the members of a newly founded
trade union never met with EWC members representing their site. This sug-
gests that some EWC members from the new EU member states represented
the local management rather than the workers, and are thus perceived by the
latter not as a partner but as an enemy. The body was eventually dissolved in
2013 following major violations of rights granted by the EWC Directive. Spe-
cifically, the central management did not inform the EWC about its restructur-
ing plans and prohibited the participation of union experts in EWC meetings
with the management.

Transnational union solidarity

In the steel sector, national trade unions have difficulty organizing themselves on
a cross-border scale despite the existence of an active union federation at the EU
level: IndustriAll (formerly the European Metalworkers’ Federation). Apart from
organizational reasons related to the low numbers of staff and the limited finan-
cial resources of the unions’ international departments, the main problem
remains the low degree of international solidarity. As shown by the SCOR
example, individual production sites compete with one another and unions tend
to defend their own constituencies, the national workforces. As the head of the
works council at SEG admitted: ‘Each blast furnace closed somewhere else
makes my location more secure.” The works council member at SPL held a
similar view: ‘Pay rise is not a priority at our cheaper locations as it would
destroy the competitive advantage.’

Transnational solidarity actions have been more effective at ITCOR. Once the
tension between the EWC and the central management became more pro-
nounced, employees created the so-called Workers Alliance — an institution
parallel to the EWC that could be joined only by unionized worker representa-
tives. The Alliance holds regular meetings and is used for information exchange
and strategic planning. Since the dissolution of the EWC, the Alliance has
become the only platform that can be used by employees to prepare a new EWC
application. Worker solidarity within the Alliance was manifested through the
support it lent to the newly founded union at ITB, whose leaders have several
times been denied pay rises and annual bonuses and have even been threatened
with dismissal. An international workshop was held at ITB together with the
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local trade union committee and the Workers Alliance, demonstrating that viola-
tions against the right to form a union would not be tolerated by ITCOR
employees. The Alliance also tried to encourage workers from other CEE loca-
tions to get organized.

Discussion and conclusion

In the steel and IT companies analysed here, employer-driven social dumping
has taken various forms: interplant ‘beauty contests’ based on the benchmarking
process, concession bargaining and measures to increase employment flexibility;
there have also been attempts on the side of the employers to breach national
labour law. In order to improve their balance sheets, the two firms have out-
sourced business divisions, relocated production and closed entire sites. A par-
ticularly damaging practice has been the rehiring of workers under inferior
conditions and the dismissal of certain segments of the workforce such as older
or unionized workers.

At first sight, there seems to be no difference between the two companies in
regard to their central managements’ social dumping orientation. In both cases,
cost-cutting measures were pursued irrespective of national economic systems
and of the negative implications they have had for labour. This may be because
both MNCs originate from Anglo-Saxon countries: ITCOR is headquartered in
the US and SCOR in the UK. US MNCs are notorious for their hostile attitude
towards unions and often launch centrally coordinated anti-union policies (see
e.g. Ferner et al., 2005). The massive resistance against the foundation of the
workplace union at ITB illustrates clearly how resourceful management can be
in this respect.

While it is difficult to draw generalizable conclusions on the basis of the two
cases, it may nevertheless be useful to look at the observed similarities and dif-
ferences between the case studies. Employment flexibilization measures were
introduced in both sectors and in all countries. Redundancies and plant closures
(though not yet of the divisions analysed in this chapter) occurred in both the
steel and the IT sectors; in the former they were linked to interplant ‘beauty con-
tests’, whereas in the latter they were part of a general plan by central manage-
ment and did not involve a benchmarking process. ‘Best shoring’ and relocations
took place only in the IT sector, which indicates that co-determination at
Western European steel sites may have helped local workforces to safeguard
their locations. Nonetheless, negotiations at SNG and SEG had a defensive char-
acter and were oriented towards the protection of individual sites. In this respect,
forging labour solidarity not only across borders but even beyond particular
locations remains a daunting challenge.

Workers’ reactions to social dumping were partly conditioned by differences in
national industrial relations systems and sectoral characteristics (see Bechter et al.,
2012). Rather than macro-level variables however, it seems that the most important
factors accounting for the variation in the effectiveness of labour responses were
the resourcefulness and the agency of local actors. This finding is consistent with
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arguments put forward by Kahancova (2007) and Doellgast (2010), who claim that
employment relations are to a large degree determined by micro-political negoti-
ations at the workplace. As a result, in similar institutional settings, only the inter-
actions between unions and local management in each plant determine different
outcomes in terms of labour standards. This argument has to be further qualified
however. In the cases analysed in this chapter, MNCs’ strategies were formulated
primarily at the central level, and thus local managers had a very limited impact
upon the choice of policies pursued at their sites. Consequently, it is primarily the
agency of local works councils or unions that explains the varying extents of social
dumping at individual company sites. At SNG and SEG, for instance, where union
density was high and the decades-old co-determination tradition had helped build a
self-awareness among steelworkers as a kind of ‘labour elite’ and co-managers of
their own plants, local worker representatives considered it their duty to resist cost-
cutting pressures and to become more resourceful in preventing social dumping.
Their efforts to introduce organizational flexibility measures in order to prevent
layoffs are a good example of this proactive attitude. Local representatives have
reflected on their commitment, writing in a book by local works councils that
‘[h]ere in German steel, works councils still have the heart to do something. Even
if this is a daily fight’ (Breidbach et al., 2013, p. 34, author’s translation). In con-
trast, where labour representation was weak or in decline, as in the case of ITGER,
local worker representatives were unable to counter the central management’s cost-
cutting pressures.

In many European countries, labour law reforms implemented during the
recent crisis have further facilitated social dumping. Governments have given in
to the pressure of MNCs to make labour law more employer friendly, and, as a
result, a new employment regime has been created at the expense of the well-
being of workers. The reforms have often arrived under the cloak of the need to
fight the economic and financial crisis (Clauwaert and Schomann, 2012). It
seems, then, that in the eyes of the policymakers, social dumping per se becomes
an answer to the crisis. On the other hand, in many cases (including the case
studies presented in this chapter), the crisis argument has been used by manage-
ment to legitimize social dumping strategies that had already been launched
before the downturn. Under these circumstances, the lack of transnational solid-
arity among workers makes it easier for employers to play off individual work-
forces against each other. In light of the limited effectiveness of localized
approaches, a new supranational policy and regulation is needed to contain the
spread of social dumping.

Notes

1 The fieldwork was made possible through a grant from the Deutsche Forschungsge-
meinschaft (DFG) within the framework of Collaborative Research Centre 580, Project
A2, and was subsidized by a project on the transnationalization of labour representa-
tion financed by the German metalworking trade union IG Metall. The author would
also like to thank Alexandra Seehaus and Tina Rosner for providing excellent research
assistance.
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2 In most MNC:s, the international architecture of HR enables international monitoring of
employment levels, labour costs, labour productivity, turnover and employee attitudes
(Edwards et al., 2013).

3 This factor has recently placed the German location under threat of closure.

4 In most CEE countries, if labour representation exists at all, it is strongest at the
company level, where trade union committees are established. In Bulgaria, three
employees are needed to form a trade union committee, compared to ten employees in
Poland and 15 in Romania. Works councils are often perceived as competitors to
unions. For the different effect of labour organization by works councils or union com-
mittees, see Trappmann et al. (2014). In the new EU member states, there often exist
only so-called employee forums — toothless bodies consisting of elected employee rep-
resentatives that formally serve as mediators between the management and the staff.
The elections to employee forums are organized by the management.
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8 Coordinated interest
representation along the
automotive value chain as a
response to social dumping
practices

Volker Telljohann

Introduction

Since the early 1990s, corporate restructuring has increasingly been character-
ized by a concentration on ‘core’ activities at original company locations and
the outsourcing of a range of business functions to external companies. These
processes have resulted in the decomposition of sectors, companies, work-
places and jobs, with far-reaching consequences for employment levels, job
security, job quality and work organization; they have also contributed to
labour market segmentation (Marchington et al., 2005). Over time, govern-
ance and power relations within value chains have grown increasingly
complex (Huws, 2006). Although most subcontractors and suppliers are small
and medium-sized companies in a dependent position vis-a-vis the main con-
tractors, large-scale, global service providers and suppliers who are able to
negotiate the terms of their contracts with client companies have also emerged
(Flecker et al., 2007).

The automotive industry has been one of the pioneers of outsourcing. A
rapid decline in profitability, alongside cost considerations related to the
expansion of automotive production in developing countries and the competi-
tion posed by these new locations, has induced carmakers to delegate a range
of activities to external companies (Calabrese and Erbetta, 2005). This has led
to a substantial reorganization of the automotive production process, which
has become more hierarchical and segmented and, in most cases, internation-
alized (Bardi and Garibaldo, 2005). At the same time, wages and working con-
ditions along the automotive chain have become increasingly differentiated.
While ‘core’ companies tend to comply with sectoral or plant-level collective
agreements, their suppliers at lower levels — put under considerable pressure
to minimize costs — often rely on low-paid, precarious labour. They are also
more likely than the main contractors to prohibit the establishment of
employee representation structures at their premises.

This chapter describes social dumping practices related to the fragmenta-
tion of the automotive value chain and examines unions’ efforts to minimize
the negative effects of outsourcing on employment conditions and workers’
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interest representation. Examining the relationships between an automotive
company headquartered in Germany and its Italian subsidiaries, and with
logistics companies located in both Italy and Germany, it documents the
impact of outsourcing on wages, working conditions and industrial relations.
The second part of the chapter documents union strategies aimed at recon-
structing industrial relations along the value chain and at minimizing the social
dumping threats associated with outsourcing. In the setting examined here,
such approaches have mainly involved unions’ organizing campaigns and
efforts to coordinate employee interest representation beyond firm and sectoral
boundaries. These local strategies have been supported by transnational tools,
in particular by Transnational Company Agreements (TCAs), whose applica-
tion has helped improve standards regarding employee rights and working
conditions not only in ‘core’ firms but also at the level of subcontractors.

The empirical material presented in this chapter was gathered between Sep-
tember 2012 and November 2013 within the framework of the research project
‘Information and Consultation along the Automotive Value Chain’ (InCAV-
alC), financed by the European Commission. The project’s goal was to analyse
the effects of restructuring processes upon pay and working conditions at
‘core’ companies, also referred to as original equipment manufacturers
(OEMs), and along their supply chains. In addition, the project examined
structures of employee interest representation and collective bargaining pat-
terns along automotive value chains. It adopted a comparative perspective and
focused on six European regions: Emilia-Romagna (Italy), Wielkopolska
(Poland), Aquitaine (France), Pais Valencia (Spain), Hesse (Germany) and
Bavaria (Germany).

The chapter is structured as follows. It first outlines social dumping practices
related to the disintegration of the automotive value chain and discusses the
impact of outsourcing upon employee interest representation. It then documents
local-level employee efforts aimed at minimizing social dumping threats and
restoring union representation in the sector. Finally, it examines the regulatory
potential of TCAs in the context of automotive value chains. Using evidence
from the Hesse and Emilia-Romagna regions, it shows that TCAs can be effect-
ively used by employee representatives to secure better working conditions at
logistics and supply companies. The chapter ends with conclusions and brief
policy recommendations.

Wage dumping and precarious work within automotive value
chains

Outsourcing can be motivated by considerations linked to product quality, man-
agement capacities and human resource management (Flecker ef al., 2007), but
most often it is used by employers as a cost-cutting instrument in the face of
intensifying competitive pressures. The evidence from the InCAValC project
largely confirms the cost-cutting motivation behind outsourcing practices. In all
six regions examined in the project, there is a systematic disparity between the
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OEMs and their supply and subcontracting companies in terms of the extent of
employee rights and the standard of employment conditions. A progressive dete-
rioration of wages and working conditions may be observed along the subcon-
tracting chain, as well as a proliferation of discriminatory practices related to
gender, age and nationality.

The delegation of certain tasks to external companies has often entailed the
displacement of unionized workers on open-ended contracts by low-paid and
unorganized labour. Atypical employment contracts and precarious work are
being used increasingly by supplier companies, and the share of atypical jobs
in these companies is markedly higher than in ‘core’ companies.' In supplier
firms, about 30 per cent of the total workforce may be considered precarious,
whereas the share of such workers at ‘core’ company locations is nearly three
times lower. Wage dumping is a common practice under these conditions. In
Italy, for example, automotive suppliers using temporary workers hired them
from specialized cooperatives whose workers performed exactly the same
task as the supplier’s own employees on open-ended contracts, except that
their wages were on average 25 to 30 per cent lower.

Automotive suppliers belong not only to the metalworking industry but
also to other sectors such as rubber, plastic and logistics. The share of precari-
ous employment varies across these different sectors and is particularly high
in manufacturing (27.6%), administration (20%) and warehouse activities
(18%). In addition, there is a significant proportion of migrants (42%) and
women (23.56%) among the atypical workers. The latter figure suggests that
the increase in precarious employment in the automotive industry has an
important gender dimension. The share of female workforce is particularly
high in supplier companies, where the bulk of low-paid, insecure jobs are
concentrated. This finding is symptomatic for structural problems related to
the status of women in the labour market, in particular the close link between
gender and job insecurity also observed in many other manufacturing sectors
and services.

The proliferation of precarious working conditions in supplier companies
is encouraged by the procurement mechanism used by the OEMs to select
their business partners. It is based on the lowest-bid award system, which
forces the suppliers to adopt cost-reduction strategies that negatively affect
the working conditions and wages of their employees. By shifting social costs
and business risks on to supply companies, major automotive groups con-
tribute to the spread of social dumping practices at the subcontractor level.
Wage dumping used by service cooperatives in Italy, the proliferation of
mini-jobs in Germany and the increasing reliance upon temporary agency
workers in Poland may all be viewed as a consequence of OEMs’ approach to
selecting their suppliers. The carmakers’ practice in this regard is similar to
that of large French building firms described by Kahmann (Chapter 3, this
volume), which outsource many construction tasks at price levels that cannot
be met without violations of pay and employment regulations at lower levels
of the supply chain.
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Outsourcing as a challenge for industrial relations

Outsourcing processes threaten employee interest representation insofar as they
entail the vertical disintegration of companies and the disorganization of plant
and sector-level collective bargaining. As observed by Doellgast and Greer
(2007, p. 55),

suppliers and subcontractors at the lower levels of the supply chain hier-
archy, subsidiaries, and temporary agencies often have no collective bar-
gaining institutions, weaker firm-level agreements, or are covered by
different sectoral agreements. As core employers move jobs to these firms,
they introduce new organisational boundaries across the production chain
and disrupt traditional structures of interest representation.

This fragmentation of employees’ interest representation structures has a neg-
ative impact upon the processes of information, consultation and worker parti-
cipation, as well as upon company-level collective bargaining, especially in
companies positioned at the lower levels of the supply chain.

The evidence from the InCAValC project exposes the weakness of employee
representation structures at supply companies and the difficulties involved in
organizing these companies’ — mostly precarious — employees. Automotive sup-
plier companies are characterized by a much weaker presence of trade unions
and a lower use of collective bargaining than ‘core’ company sites. Even when
employees succeed in creating their own representation at the plant level, they
are often not fully aware of their information and consultation rights, and this
often goes hand in hand with a lack of experience in the bargaining process on
the side of their company’s management. By the same token, trade unions and
works councils have only limited knowledge concerning the pay and working
conditions of female and temporary workers, which precludes the effective
representation of the interests of these most vulnerable employee groups. In the
context of the InCAValC project, more than one-third of the interviewed
employee representatives were not able to specify differences in pay and
working conditions between male and female workers, or to specify the con-
crete disadvantages suffered by precarious workers with regard to pay and
working conditions. More than half of the respondents did not answer questions
regarding the share of the female workforce employed at their sites on precari-
ous contracts.

These problems are further aggravated by the fact that, despite functional
interdependence, there is often no coordination between structures of interest
representation located at different levels of the supply chain. Trade unions rarely
organize information exchanges or coordination activities between employee
representatives in ‘core’ companies, on the one hand, and those active in supply
firms, on the other. In many cases, there is no contact whatsoever between the
respective trade union structures or works councils. The lack of coordination can
have different causes. First, in many cases, employee interest representation at
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supply companies is either absent or too weak to become involved in effective
coordination processes. Second, companies along the supply chain are often
organized by different sectoral trade unions, and it has proved difficult for
worker representatives to cooperate on a cross-sectoral basis. Third, in countries
characterized by trade union pluralism, such as Poland and Italy, an additional
problem stems from the lack of communication, or sometimes even open rivalry,
between the different trade union organizations that are active at the workplace
level. Last but not least, in certain cases there seems to be no interest on the part
of the OEM’s employee representatives in cooperating with employee represen-
tatives at supply companies. Such representatives are more oriented towards
developing alliances with the local management in order to defend the structural
advantages of their own locations and the ‘core’ company as a whole.

The weakness of employee interest representation structures makes it easier
for companies to pursue unilateral cost-cutting schemes and social dumping
practices. It is therefore essential for unions to (re-)build union membership and
works councils along the value chain. In recent years, new strategies in this
regard have been developed in sectors characterized by a high intensity of out-
sourcing practices. Even though they still represent isolated ‘best-practice’ cases,
they do point to the growing importance of coordinated approaches that respond
to structural changes in the industry, and go beyond company, sectoral and
national boundaries. The following two sections present some innovative initi-
atives identified in the context of the InCAValC project.

Overcoming the fragmentation of employee interest
representation: the local dimension

Union efforts to strengthen employee interest representation along the auto-
motive value chain have included both local initiatives and transnational strat-
egies. Locally, unions have mainly tried to improve the coordination of
employee interest representation, both at the level of supply parks working for
car manufacturers and at the regional level. This strategy has been used in the
so-called ‘motor district’ of Emilia-Romagna and also at supply parks located in
Germany and Spain.

The most successful coordination initiatives so far have taken place within a
German-based supply park. This park is situated next to an OEM subsidiary
employing 35,000 workers. At the time of this study, the park consisted of 13
sites used by 25 suppliers that altogether employed 4,000 people. One-third of
the companies were industrial firms, while two-thirds were service companies,
including a large number of logistics enterprises. The occupational structure of
the suppliers was characterized by a high share of low-skilled workers of migrant
origin. The unionization rate among these workers was low, and working con-
ditions at several companies were particularly poor.

In order to improve the working environment and address the challenge of
organizing the employees working in the supply companies, the German metal-
workers’ union IG Metall, which also organized the OEM’s employees, launched
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a new strategy. In an effort to reintegrate various phases of the production cycle
that had become disintegrated as a result of the outsourcing processes, the union
decided to treat the entire supply park as a single company. In order to ensure an
effective coordination of employee interest representation at the level of the
supply park, the union sought to organize all companies irrespective of the sector
to which they belonged. This approach was chosen in view of the fact that other
relevant sectoral trade unions, in particular the services trade union ver.di and
the chemical industry trade union IG BCE, were not yet operating at the park.

Following the first positive results of the organizing strategy, IG Metall estab-
lished a network at the level of the supply park that included trade union officers,
members of the works councils, union workplace representatives and representa-
tives of young trade union members. Apart from the supply companies’ repre-
sentatives, representatives of the works council of the OEM’s subsidiary also
participated in the coordination meetings. The network’s members met regularly
in order to organize an exchange of experiences and to discuss and coordinate
the successive steps with regard to the above-mentioned objectives. The union
also published a newsletter and distributed it among the supply companies’
employees in order to guarantee that information exchange also took place in the
interim between the coordination meetings.

In order that the union’s project would meet with success, it was crucial to
invest the necessary resources and to clearly divide responsibilities with regard
to the planned activities. IG Metall followed a gradual, clearly structured
approach in building up employee interest representation at the supply park. The
first step always involved organizing the employees of the respective company;
only after having reached a certain level of unionization did the union try to
establish a works council. Given that, in certain cases, the management tried to
impede the creation of a works council, the union drew on the OEM’s Social
Charter, which provided for the right to set up company-level structures of
interest representation at the OEM’s first-tier business partners (see the follow-
ing section for details). Following the establishment of a works council, the third
step involved a struggle for the application of the regional collective agreement
for the metalworking industry. In addition to the creation of union and works
council structures, actions at the local level were aimed at limiting the share of
precarious employment and at turning such relationships into permanent con-
tracts. This type of negotiation was the result of the works councils’ decision to
deal with the temporary workers’ problems, even if these were not formally
employed by the companies but by temporary work agencies.

In 2013, following a 12-month campaign, the metalworkers’ union had suc-
ceeded in gaining 280 new members, which secured it a relatively strong trade
union presence at five supplier companies. On this basis, the union moved on to
the next step and focused on setting up company-level works councils. IG Metall
was also able to attract new members in other companies, but the level of unioni-
zation was not yet considered sufficient to take the next step of forming a works
council. Despite these drawbacks, the achievements of the project were never-
theless significant: IG Metall succeeded in increasing the trade union presence
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within the supply park and contributed to a more systematic application of
information and consultation rights as laid down in Directive 2002/14/EC, which
was particularly important for workers employed by firms located at the lower
end of the automotive value chain.

Beyond the German-based supplier park, it has generally proved difficult for
works councils and trade unions to foster coordination between employee repre-
sentation structures operating at different levels of the automotive value chain.
In the Emilia-Romagna region however, there have also been a number of
positive examples of coordinated bargaining and cooperation between the union
representatives of different companies. These efforts have led to the improve-
ment of working conditions and wages for workers at supplier companies char-
acterized by a high share of precarious employment. Considerable progress in
this regard has been achieved in the case of a sports car manufacturer located in
Bologna and its logistics service provider, as well as at another logistics
company and its controlled cooperative (see the following section for details).

Reform of public procurement procedures is another instrument that could
potentially limit the spread of precarious work and wage dumping practices at
lower levels of the subcontracting chain. According to trade unions, two strat-
egies can be particularly useful in this regard: the enactment of regulations gov-
erning the social and environmental responsibility of supplier companies, and
the introduction of minimum binding requirements for supplier companies in the
domain of wages and working conditions. Local institutions and regional author-
ities should also be involved in the promotion and design of standards for new
industrial sites and in their subsequent enforcement. So far, however, no specific
anti-social dumping approach to public procurement has been identified in the
examined regions.

Combating social dumping with Transnational Company
Agreements

In the highly internationalized automotive sector, Transnational Company Agree-
ments (TCAs) represent an important instrument for guaranteeing minimum
social standards as well as information and consultation rights (Telljohann et al.,
2009; Stevis, 2010; Papadakis, 2011; Leonardi, 2012). They may also facilitate
the coordination and integration of interest representation and help unions over-
come their limited capacity for action, which so far is mainly confined to national
borders (Telljohann, 2012; Pulignano ef al., 2013). A number of large car manu-
facturers, such as Volkswagen, General Motors Europe, DaimlerChrysler,
Renault, PSA Peugeot Citroen and Ford, have already signed TCAs; such agree-
ments have also been concluded by global supply companies such as Bosch and
Freudenberg. In some cases, TCA provisions apply not only to ‘core’ companies
but also to their suppliers and subcontractors. These agreements are of particular
importance because they promote the application of core standards along the
automotive value chain. In order to illustrate how local and transnational strat-
egies can be combined to ensure better working conditions and more consolidated
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employee interest representation, the remainder of this section will present experi-
ences regarding the implementation of TCAs signed by a German-based OEM in
the regions of Hesse (Germany) and Emilia-Romagna (Italy).

The German OEM and its approach to social responsibility

The German OEM examined here adheres to the principles of sustainability and
social responsibility. The company defines sustainability as efforts to reconcile
high levels of health and safety standards at the workplace with economic effi-
ciency, and pledges to pursue this goal at all levels of its value chain. This
approach has been followed since 2010, when the company introduced a Code
of Conduct to ensure its own compliance with international conventions, laws
and internal rules regarding employment conditions, including the International
Labour Organization’s conventions and recommendations. In particular, the
OEM recognizes the basic right of all workers to be organized in a trade union
and to be represented by company-level bodies of employee interest representa-
tion; it also rejects child labour as well as forced and bonded labour. The
company has set up a specialized network of internal managers in order to
promote the application of these rules at its subsidiaries.

In the years that followed, the company concluded a number of TCAs which
tackled social as well as health and safety issues. In 2002, for instance, the man-
agement, the World Works Council of the OEM and the International Metal-
workers’ Federation signed a Declaration on Social Rights and Industrial
Relations, also referred to as the Social Charter. The Charter is applicable for
production sites located in all countries and regions represented in the OEM’s
World Works Council, but the firm has also invited its subcontractors and busi-
ness partners to join the agreement. In 2006, the Charter was followed by a
document entitled ‘Requirements Regarding Sustainability in its Relationships
with Business Partners’. These requirements are applicable to carmakers’ first-
tier suppliers, who are obliged to comply with the environmental and social
standards laid down in the OEM’s internal guidelines and specifications, with
the Social Charter and with the external international standards followed by the
OEM. With regard to employee compensation and benefits, the document states
that wages at the OEM’s partner companies have to correspond at the very least
to legally valid and guaranteed minima. In cases where legal regulations on wage
levels or collective agreements do not exist, compensation and benefits should
be based on typical industry-specific wages paid in the respective region. If busi-
ness partners do not comply with these requirements, the OEM reserves the right
to end the relationship by terminating the business contract. The company also
expects its first-tier suppliers to urge their subcontractors to comply with the
above requirements.

In 2012, the OEM signed a Global Agreement on the Issue of Temporary
Work with the aim of providing uniform rules regarding the use of temporary
employment across all its production sites. Temporary workers still account for
about 7 to 8 per cent of the OEM’s workforce worldwide, but the agreement sets
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a ceiling of 5 per cent on the use of a temporary workforce. In order to enforce
the new rule, employee representatives at the various levels have the right to be
informed by management about the share of temporary personnel active on indi-
vidual sites. The document also sets a 36-month limit on the length of temporary
assignments and provides for the equal treatment of the company’s permanent
and temporary workers. Equal treatment regards, in particular, wage levels,
working hours, access to corporate information, health and safety measures, and
social standards.” The Global Agreement also states that the OEM will cooperate
exclusively with temporary work agencies that comply with its 2006 ‘Require-
ments Regarding Sustainability in its Relationships with Business Partners’.

All in all, between 2002 and 2012, the OEM signed five TCAs. It may there-
fore be concluded that transnational agreements have become an established reg-
ulatory tool of this company. As shown by the two case studies presented below,
workers at the OEM’s supplier firms and business partners have often referred to
these documents to assert their right to organize and improve employment con-
ditions at their locations.

Raising pay at logistics companies in the Hesse region

When the logistics activities were outsourced from the OEM’s plant located in
the Hesse region at the end of the 1990s, the subcontracted companies neither
had company-level employee interest representation structures nor did they
apply collective agreements. Even though works council structures were eventu-
ally created, pay levels in the logistics companies remained very low, amounting
to only €5.38 per hour in 2011. In order to raise the wage levels, the trade union
confederation DGB North Hesse set up a working group consisting of works
councillors from the OEM and the logistics companies, as well as representa-
tives from IG Metall and the services union ver.di. The establishment of the
working group was an important organizational innovation insofar as it provided
a new platform for information exchange and cooperation between trade union
officers and works councils representing different companies, sectors and
regional union structures.

Referring to the OEM’s Social Charter, according to which compensation and
benefits at supplier companies should correspond ‘at least to the respective
national legal minimum requirements or those of the respective economic
sectors’, the works councils and trade unions demanded that the logisitcs com-
panies cooperating with the OEM comply with the minimum pay level laid down
in the regional sectoral collective agreement for the transport sector. This
strategy was initially not successful however, because, in Germany, legal
minimum requirements concerning remuneration are calculated on the basis of
the definition of ‘decent pay’. According to the jurisprudence of the country’s
Federal Labour Court, wages can be considered immoral when there is an
obvious disparity between performance and reward; that is to say, when the
salary does not amount to at least two-thirds of the wage usually applied in that
sector and region. In this particular case, the usual pay in the region was defined
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by the minimum pay laid down in the regional collective agreement for the trans-
port sector. As a consequence, pay at one of the logistics companies was initially
increased from €5.38 to €6.82, and then to €7.00 at the beginning of 2012.

In view of the substantial difference between the calculation of the ‘decent’
wage and the collectively agreed minimum wage, the employee representatives
at the logistics companies continued to insist on the application of the collective
agreement. This required not only closer cooperation between the members of
the working group, but also greater trade union density at the logisitcs companies
in order to ensure sufficient mobilization capacity. Consequently, IG Metall and
the logistics companies works councils intensified their efforts to recruit new
union members from among the logistics workers. This was a new approach,
given that in the past the employees of the logistics companies and their works
councils had tended to rely on the strength and influence of the OEM’s works
council. Only after long discussions between the works councils of the logistics
companies and the OEM did the two sides realize that reciprocal support was
necessary. Although the logistics companies’ employees and works councils still
depended on the OEM’s strong works council, which was able to exert pressure
on the OEM’s management, it was nevertheless important that the OEM works
council’s actions were complemented by strong employee representation in the
logistics firms, which could mobilize workers and demonstrate strength vis-a-vis
the logistics companies management. In 2013, when union density in the
logistics companies reached 50 to 60 per cent, ver.di succeeded in carrying out
negotiations with three companies providing logistics services for the OEM. At
the same time, the OEM’s works council struck a deal with the central manage-
ment, guaranteeing that in the course of future procurement rounds the com-
panies would not be disadvantaged by the fact that they had complied with the
sectoral collective agreement for the transport sector. As a consequence, the col-
lective agreement was applied at all logistics companies contracted by the OEM,
which meant that over the course of just two years the wages of logistics workers
rose from €5.38 to €11.25.

In this case, the Social Charter proved an effective tool to ensure the payment
of legally defined decent wages, but it failed to guarantee the application of the
collective agreement. This illustrates the limits of TCAs, which are often too
generic in content. In Hesse, employee representatives ultimately succeeded in
applying the sectoral collective agreement thanks to an innovative strategy of
cross-sectoral union cooperation backed by high unionization levels at the
logistics companies.

Improving working conditions and regulating temporary work in
Emilia-Romagna

In 2012, an Italian sports car manufacturer belonging to the German OEM
signed a company-level agreement regulating the use of temporary agency
workers. According to this deal, temporary agency workers can only be used
under clearly defined conditions — such as the launch of a new model — and for a



Representation along the automotive chain 167

maximum period of 18 months. At the moment of recruitment, the company is
obliged to hire workers from a pool of current or past temporary workers, and
the selection must take place in accordance with a clearly defined ranking order
based on qualification, seniority and professional development. In addition, the
pay and working conditions of temporary workers should be equal to those of
the firm’s permanent employees.

The temporary workers were represented in the negotiations by the sports car
manufacturer’s employee representatives. This proved to be more efficient than
employee interest representation in the temporary work agencies, given that the
interest representation structures of the sports car manufacturer were closer to the
temporary workers and their daily problems. Moreover, the temporary workers’
rights and employment conditions had been negotiated by the sports car manufac-
turer’s employee representatives; it was thus a logical choice for the latter to
continue to represent their interests. From the temporary workers’ point of view,
this approach was also advantageous given that worker representation in the sports
car manufacturer was much more influential and more assertive vis-a-vis the
management than agency-based structures. In the sports car manufacturer, there was
a so-called ‘bilateral technical commission’ responsible for dealing with the imple-
mentation of the provisions in the field of temporary agency work. This commis-
sion monitored the application of the rules laid down in the company-level
collective agreement and developed concrete solutions to problems linked to the use
of temporary workers. For instance, the body was instrumental in introducing spe-
cific training measures for temporary workers that were necessary to guarantee
product quality standards. Thanks to local employee representatives’ pressure, it
was also possible to transform 100 temporary jobs at the manufacturing plant in
question into open-ended employee contracts.

Beyond the issue of temporary employment representation, the Italian metal-
working union Fiom-Cgil used the German OEM’s Global Agreement on the
Issue of Temporary Work to improve pay and working conditions at a logistics
company providing services to the sports car manufacturer and located on the
premises of the latter. The strong position of unions in the ‘core’ enterprise made
it easier to organize the logistics firm; the same trade union officer was subse-
quently put in charge of collective bargaining at both the sports car manufacturer
and the logistics company. The union managed to secure the application of the
sectoral collective agreement for metalworking instead of the sectoral agree-
ments for transport or commerce that are usually applied to logistics companies.
From the employees’ point of view, this was an important victory because the
agreement for the metalworking sector provides for higher standards in the field
of pay and working conditions.

Recently, workers’ representatives have also made use of TCAs signed by the
OEM in order to ensure reasonable working conditions in the logistics company
examined here, which had tried to save costs by turning off the heating at the
firm’s premises. The employee representatives at the logistics company appealed
to the OEM management, arguing that their employer’s failure to guarantee
decent working conditions represented a breach of the Social Charter and the
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‘Requirements Regarding Sustainability in its Relationships with Business Part-
ners’, which stipulates that the OEM’s business partners have to ensure certain
standards in the field of social rights and working conditions.®> At the same time,
the logistics company’s employee representatives managed to gain the support of
their counterparts at the sports car manufacturer as well as the territorial trade
union organization, which assisted it in organizing a protest against the unac-
ceptable working conditions. All the employee representatives of the sports car
producer participated in the strike, demonstrating their solidarity with the logistics
company workers and encouraging the latter to join the protest. The strike at the
business partner had a negative impact upon production levels of the sports car
manufacturer, inducing its management to intervene and tackle the problems
regarding the critical working conditions in the supplier firm. In the end, the con-
flict was successfully resolved and working conditions were improved. Moreover,
the German-based central management of the logistics company decided to change
the local management of its Italian subsidiary, which brought about a shift from
conflict-oriented to more cooperative industrial relations in the plant.

Given the vicinity to the sports car manufacturer, the metalworking union of
the logistics company also strove to ensure that the standards related to the
employment of atypical workers were similar to those negotiated at the former
site. With regard to temporary agency work, for instance, a company-level
agreement signed at the logistics company provided for equal treatment of tem-
porary workers, set out clear criteria concerning the share in overall employment
and specified the maximum duration of their engagement. In addition, it stated
that the logistics company was not allowed to use any other form of atypical
employment than temporary work. In 2014, the logistics company employed 40
workers with open-ended employment contracts, 26 temporary agency workers
and six workers with fixed-term contracts. This meant that the company was
exceeding the approved share of temporary workers and thus had to transform
some of the contracts into open-ended ones. As a result, the employment con-
tracts of the six workers with fixed-term contracts and of two temporary agency
workers were transformed into open-ended employment contracts.

In line with TCAs signed by the OEM, its business partners are encouraged to
make sure that their own suppliers adhere to basic social and environmental stand-
ards. Trade unions in Italy have already started to use this provision to push for
better employment conditions at the level of second-tier suppliers. In 2014, for
instance, the management of the logistics company examined here tried to subcon-
tract elements of the production process to cooperatives bound by the collective
agreement that guaranteed lower levels of pay and working conditions than those
applicable in the logistics company. The union opposed the management strategy,
arguing that it would imply risks with regard to service quality; it also refused to
accept that workers active at the same plant and doing exactly the same work should
be treated unequally. In this case, it was again possible to persuade the management
of the sports car producer to intervene with the management of the logistics
company. Since the latter was keen to uphold high-quality standards, the company
eventually refrained from subcontracting production to the cooperatives.
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Conclusion

The decomposition of sectors and companies through outsourcing and subcon-
tracting has exerted downward pressure on wage levels and working conditions
along the automotive value chain, and it has also weakened employee interest
representation. The innovative union approaches analysed in this chapter have
sought to minimize social dumping risks related to outsourcing and to prevent
the disintegration of industrial relations in the sector by combining local actions
with transnational tools. TCAs have played a particularly important role in this
regard, insofar as they have ensured the application of core labour standards in
supplier companies and promoted new forms of employee cooperation reaching
beyond company, sectoral and national boundaries.

On the other hand, the evidence presented in this chapter points to limits
with regard to the scope and the effectiveness of TCAs. First, as mentioned in
the previous section, TCAs are often underspecified and it is thus difficult for
unions to claim concrete rights on the basis of their provisions. Second, the
cut-throat competition that characterizes the automotive supplier markets
results in a collective action problem: if a single company complies with TCA
provisions, it risks losing upcoming tenders to cheaper competitors who are
not bound by the TCA and/or sectoral collective agreements. This may dis-
courage firms from improving employment conditions and recognizing
employee representation at their locations. Finally, it must be remembered that
the TCAs analysed here were applied almost exclusively to OEM plants and
their first-tier business partners. To uphold their profit margins, these com-
panies cooperate with subcontractors in Central-Eastern Europe who offer far
worse pay and working conditions. To an extent, then, it may be argued that
the costs of the OEM and the first-tier suppliers’ compliance with TCA provi-
sions are shifted to lower levels of the supply chain that do not fall within the
scope of the agreements. Hence, there is a danger that subcontracting may
cement the existing social and economic imbalances within the EU and foster
‘a race to the bottom’ in the area of pay and working conditions at lower levels
of the automotive supply chain.

In order to avoid putting the compliant firms at a disadvantage and shifting
the costs of TCAs’ provisions to lower tier suppliers, the application of the
company agreements should be extended to all subcontractors and business
partners. An alternative solution would involve the introduction of the general
contractor’s liability for the whole supply chain. In the latter case however,
ensuring that purchasing practices along the entire value chain comply with
the sustainability requirements may have a negative impact upon the OEM’s
profit margin and put it at a competitive disadvantage. Rather than at the level
of individual companies, then, the liability rules for subcontracting should be
introduced in the form of generally binding sectoral agreements. In the context
of the highly internationalized automotive industry, it would be worthwhile
introducing such regulation at the level of the EU market as a whole.
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Notes

1 Within the framework of the InCAValC project, all forms of fixed-term and/or non-
standard employment are considered to be precarious work. This definition includes part-
time work, fixed-term employment, ad interim jobs, bogus self-employment, illegal work,
jobs on call, so-called zero-hours contracts, seasonal work and work at home.

2 The Agreement does not specify to which social standards it refers.

3 Moreover, the requirements for sustainable supplier relationships specify that environ-
mental and social problems should be identified and avoided, which implies the early
detection of risks.

References

Bardi, A. and Garibaldo, F. (eds) (2005) Company Strategies and Organisational Evolu-
tion in the Automotive Sector: A Worldwide Perspective. Frankfurt: Peter Lang.

Calabrese, G. and Erbetta, F. (2005) ‘Outsourcing and Firm Performance: Evidence from
Italian Automotive Suppliers’. International Journal of Automotive Technology and
Management, 5(4): 461-479.

Doellgast, V. and Greer, 1. (2007) ‘Vertical Disintegration and the Disorganisation of
German Industrial Relations’. British Journal of Industrial Relations, 45(1): 55-76.

Flecker, J., Holtgrewe, U., Schonauer, A., Dunkel, W. and Meil, P. (eds) (2007) Restruc-
turing across Value Chains and Changes in Work and Employment. Synthesis report
on the Work Organisation and Restructuring in the Knowledge Society (WORKS)
project. Available at: www.forba.at/data/downloads/file/362-Case Study Report
D10.1.pdf (accessed 10 November 2014).

Huws, U. (2006) ‘The Restructuring of Global Value Chains and the Creation of a Cyber-
tariat’. In May, C. (ed.), Global Corporate Power: (Re)integrating Companies into the
International Political Economy. Boulder, CO: Lynne Rienner, pp. 65-82.

Leonardi, S. (ed.) (2012) Transnational Company Agreements. A Stepping Stone towards
a Real Internationalisation of Industrial Relations? Rome: Ediesse.

Marchington M., Vincent, S. and Cooke, F.-L. (2005) ‘The Role of Boundary-spanning
Agents in Inter-organizational Contracting’. In Marchington, M. et al. (eds), Fragment-
ing Work. Blurring Organizational Boundaries and Disordering Hierarchies. Oxford:
Oxford University Press, pp. 135-156.

Papadakis, K. (ed.) (2011) Practices and Outcomes of an Emerging Global Industrial Rela-
tions Framework. Geneva: International Labour Organization/Palgrave Macmillan.

Pulignano, V., da Costa, 1., Rehfeldt, U. and Telljohann, V. (2013) ‘Local Actors and
Transnational Structures: Explaining Trends in Multinational Company-level Negoti-
ations in Europe’. In Fairbrother, P., Lévesque, C. and Hennebert, M.A. (eds), Trans-
national Trade Unionism: Building Union Power. London: Routledge, pp. 141-160.

Stevis, D. (2010) ‘International Framework Agreements and Global Social Dialogue:
Parameters and Prospects’. Employment Working Paper, No. 47. Geneva: International
Labour Office.

Telljohann, V. (2012) ‘The Implementation of the Global Labour Relations Charter at
Volkswagen’. In Leonardi, S. (ed.), Transnational Company Agreements. A Stepping Stone
towards a Real Internationalisation of Industrial Relations? Rome: Ediesse, pp. 105-121.

Telljohann, V., Da Costa, 1., Miiller, T., Rehfeldt, U. and Zimmer, R. (2009) European and
International Framework Agreements — Practical Experiences and Strategic Approaches.
Luxembourg: Office for Official Publications of the European Communities.


http://www.forba.at/data/downloads/file/362-Case_Study_Report_D10.1.pdf
http://www.forba.at/data/downloads/file/362-Case_Study_Report_D10.1.pdf

Part I11

The deregulation agenda at
the EU and national levels



9 EU economic freedoms and social
dumping

Jan Cremers

Introduction

The White Paper, ‘Growth, Competitiveness, Employment: The Challenges and
Ways Forward into the 21st Century’, issued by the European Commission in
1993, was aimed at laying the foundations for the sustainable development of
European economies. It was written as the Commission’s answer to economic
difficulties faced by EU member states soon after the creation of the Internal
Market. The Commission presented it as a blueprint for a medium-term strategy
for growth, competitiveness and employment:

All Member States are suffering serious short-term unemployment prob-
lems. The scale of these problems should not divert the Community from
the longer-term tasks, however. An end to recession will not bring an end to
employment difficulties. Short-term concerns should be balanced against the
longer-term imperatives of expanding employment opportunities and of
ensuring that economic and social progress march in step.

(European Commission, 1993, p. 115)

This document may be seen as a stock-taking exercise regarding the initial
experiences with the growing mobility of capital and technology following the
launch of the Internal Market project. The Commission admitted that, as a result
of the economic freedoms, the interdependence of markets together with new
technology had become an inescapable fact of life for all economic and finan-
cial operators. However, it also argued that joint flanking policies launched to
ensure economic and social cohesion had helped restore the balance in the
development of the European market. It further defended the ‘European Social
Model’ and stressed that, with national industrial relations systems and regula-
tory frameworks being so different, any proposals for joint social policies had
to be presented with sensitivity and caution. Combined with the Action Pro-
gramme linked to the Community Charter of Fundamental Rights of Workers,
the White Paper offered the institutional environment a new package of EU
legislation in the fields of labour mobility, workplace health and safety, and
worker participation.
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The social legislation put in place in the following decade was often formu-
lated with the best of intentions but was subsequently watered down by poor
implementation, lack of enforcement and the primacy of economic freedoms
pushed through by the EU institutions. This primacy has resulted in a general
policy of deregulation and so-called ‘competitive legal pluralism’ in the field of
company law and the free establishment of companies (Cremers, 2013a). Domi-
nated by competitive thinking, it has directly and indirectly interfered in the
social systems of the EU member states.

This chapter looks at the side-effects of policies pursued by EU institutions
that can pose a threat to national working conditions and labour standards. It first
presents selected parts of the acquis that are relevant for the free movement of
workers, in particular rules concerning social security coordination and the pay
and working conditions of posted workers. It then examines key issues related to
the free establishment of firms. Two empirical sections illustrate the problematic
relationship between economic freedoms and workers’ rights in the areas of road
transport and employee posting. The final section addresses problems regarding
the derivation and the enforcement of rights in a cross-border context.

Social security and the free movement of citizens and
workers

From the outset, the idea of European integration has rested on the notion that
citizens should gain from the common market. The 1957 Rome Treaty establish-
ing the European Economic Community (EEC) contained several provisions
aimed at ensuring social improvements for citizens. One of the key provisions
was the free movement of citizens and workers (Treaty of Rome, 1957, Articles
48-51). After the Treaty of Rome was signed, European citizens obtained the
right to go to another EEC member state to seek employment and to work in all
EEC member states. The Treaty underpinned the extension of residence, labour
and equal treatment rights. The guiding principle for free movement was that it
would take place in line with the so-called lex loci laboris principle, which
means that the regulations of the new country of residence would apply. Workers
obtained the right to settle with their families in their new host country and to be
treated equally as national workers in that host country.

As the plans for creating the Internal Market were drawn up, the mobility of
workers and citizens’ free movement, in general, came to occupy an even more
central position on the EU institutions’ socioeconomic agenda. Although the Com-
mission reported on a number of occasions that the expectations of the 1980s about
mobility in Europe had not been realized, at the same time it acknowledged that the
opening up of the EU member states’ markets had brought about some unexpected
‘side-effects’ (European Commission, 2008a). The recruitment of foreign work-
forces involved the risk of social dumping, while the freedom of establishment,
production relocations and competition in the spheres of taxation and social
security had created the possibility of regime shopping and of the emergence of a
beggar-thy-neighbour climate among EU countries.
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The coordination of national social security schemes became one of the first
regulated fields of EU-level cooperation related to the right to free movement
following the creation of the EEC (European Council, 1958). The subsequent
Regulation 1408/71 governed social security coordination in Europe for more
than 25 years. The coordination was — and still is — based on the principle that
persons moving within the EU are subject to the social security scheme of
only one EU member state. Although the form and the contents of social
security provisions belong to the competences of the individual EU member
states, the coordination of different systems in cross-border situations has been
subject to a dynamic process of legislation and modification. As Regulation
1408/71 bulged in size as a result of numerous amendments and additions, the
European legislator completely revised the rules. In the new Regulation
883/2004 and its Implementation Regulation 987/2009, applicable from 1 May
2010, the principle of the country where the work is pursued remains the basic
premise of the coordination principle. Workers who move to another EU
member state have the right to be treated as if they were citizens of that host
state (see Table 9.1). An exception to this principle was the so-called posting
of workers, where workers stayed temporarily in another EU member state in
order to provide services but remained under the subordination of the posting
company in their home country. Posted workers were brought under the
application of the coordination principles for social security in the sense that
they stayed in the home- instead of the host-country regime; here again, only
one country’s legislation applied.

The European legislator also explicitly intended to bring international road
transport under the general scheme of the social security coordination regula-
tions. In order to avoid the circumvention of the principle of one-country legisla-
tion, given that the institutions of more than one country were involved, it was
necessary to anticipate possible abuses that could lead to regime shopping. It had
to be determined whose legislation applied and who was liable for the payment
of certain benefits.

Table 9.1 Social policy fields relevant for the free movement of workers

Issue  Social security Working conditions
Category (Reg. 883/2004 and Reg. 987/2009)  and pay
1 EU citizens As nationals As nationals (national legal

and bargaining frame)

2 Self-employed As nationals As nationals (not regulated)
EU citizens

3 Posted workers Home country Directive 96/71

Source: author’s compilation.

Note
The table is simplified in that several other groups, such as third-country workers, cross-border com-
muters, seasonal workers and cross-border temporary agency workers, are not included.
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Regulation 883/2004 still offered two options: either the person stayed in the
social security scheme of his or her country of residence, or the activity in
the country of residence was so minor that the decision could be taken to transfer
the person to the country of the registered office or place of business of the
undertaking, or the employer employing him or her. The rules had to determine
which institution had the competence to start the process of figuring out the
applicable national regime. For international road transport, the solution as to
which social security legislation applied was found in the mechanism of handing
over the competence to initiate the process of decision-making regarding the
applicable social security regime to the country where the worker lives. The
necessary verification of the validity of documents or supporting evidence for
the accuracy of the facts should take place on the basis of a relationship of trust
with the competent authorities in other involved countries. The competent insti-
tution in the country of residence thus has the task of providing a provisional
determination if the decision has not already been taken by common agreement.

One of the elements involved in the final determination in cases of cross-
border outsourcing of transport activities and the use of intermediaries is
whether these go-betweens are genuine undertakings. The question remains
whether the social security institution in one country has the capacity and the
competence to judge the bona fide standing of a company that has a registered
office or place of business in another country. EU rules in the field of social
security coordination give some guidance and refer to an undertaking that
ordinarily performs ‘substantial activities, other than purely internal manage-
ment activities, in the territory of the Member State in which it is established,
taking account of all criteria characterizing the activities carried out by the
undertaking in question’ (Article 14.2, Regulation 987/2009). This was further
elaborated in a practical guide issued by the European Commission (2011).
For instance, the expression ‘which normally carries out its activities there’
refers to an undertaking that ordinarily carries out substantial activities in the
territory of the EU member state in which it is established. If the undertak-
ing’s activities are confined to internal management, the undertaking will not
be regarded as normally carrying out its activities in that EU member state. In
determining whether an undertaking carries out substantial activities, account
must be taken of several other criteria characterizing the activities carried out
by the undertaking in question. For the transport sector, this was specified by
the Commission:

In assessing the ‘substantial part of the activity’ for this group of workers it
is considered that working time is the most appropriate criterion on which to
base a decision. However, it is also recognised that dividing activity
between two or more Member States may not always be as straightforward
for a transport worker as for those in ‘standard’ employment. Accordingly,
a closer examination of the working arrangements may be needed in order
to determine the applicable legislation in such cases when the working hours
in the Member State of residence are difficult to estimate.
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A regulation for the transport sector concluded in 2009 (Regulation
1071/2009) provides similar control mechanisms that give EU member states an
opportunity to assess the ‘genuine’ character of an undertaking. Next to criteria
related to the company, formulated in Article 3 (‘to have an effective and stable
establishment; to be of good repute; to have appropriate financial standing; and
have the requisite professional competence’), Article 5a of the Transport Regu-
lation is an important reference. In order to become active in a state, an under-
taking will:

have an establishment situated in that Member State with premises in which
it keeps its core business documents, in particular its accounting documents,
personnel management documents, documents containing data relating to
driving time and rest, and any other document to which the competent
authority must have access in order to verify compliance with the conditions
laid down in this Regulation. Member States may require that establish-
ments on their territory also have other documents available at their pre-
mises at any time.

These notions, claborated by the Commission’s social and transport depart-
ments, do not, however, seem to have had any serious impact upon the policy
related to the freedom of establishment developed by other Commission ser-
vices, where the fight against ‘red tape’ has become the guiding principle. The
Directorates-General for the Internal Market and for Competition are firm pro-
moters of the free establishment principle with limited possibilities for other
countries than the country of establishment to control the genuine character of
undertakings. The dominant policy of the Commission is to ease the provisions
governing the establishment of service providers at home or abroad. Different
treatment of foreign undertakings can only be accepted on grounds of public
policy, public security and public health. In general, all other restrictions on the
freedom of establishment have to be objectively justified in accordance with
the case law of the European Court of Justice (ECJ). The consequences of this
approach are clear. Countries are hindered and discouraged from controlling
foreign undertakings and there is no strict guidance on how to deal with viola-
tions. At the same time, the Commission is very active with infringement pro-
cedures every time a country creates ‘barriers to the free provision of services’.

The modification of the rules for the coordination of national social security
systems and the application of mandatory national rules on working conditions
within the framework of free movement of persons have led to a series of debates
about the application of home- versus host-country legislation, especially regarding
the treatment of persons moving within the EU who temporarily pursue activities
in (several) other EU member states than the country of origin. The first indications
of the practice of bypassing the applicable rules through the establishment of letter-
box companies led to question marks related to the role of cross-border labour
recruitment in an open labour market and to the possibility of keeping the lex loci
laboris principle upright in the field of labour law and pay.
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Pay and working conditions in a cross-border context

For pay and conditions of employment in the case of migration for work, the
country-of-employment principle applies; discrimination on grounds of national-
ity is prohibited. In principle, this means that workers who come on their own
initiative to work in a country other than their country of origin have the same
rights as the host-country citizens. They have the same possibility to claim these
rights, whether through union membership or another type of collective repre-
sentation, individual action or the path to justice. Over time, however, different
forms of cross-border recruitment and temporary work abroad have been intro-
duced. In some areas, EU legislation has been recently renewed, notably with
regard to seasonal and third-country workers. The pay and other working con-
ditions of seasonal workers were often formulated in the underlying bilateral
agreements between countries. For workers involved in daily cross-border com-
muting, a mixture of case law and legislation established a certain acquis.

The introduction of free movement principles in the 1980s created an attractive
open market for businesses. However, given that workers posted in the context of
temporary services provision abroad were not supposed to seek permanent access
to the host country’s labour market, their position with regard to the applicable
wages was ambiguous. Some countries had a regulatory frame that made their
minimum-wage legislation and collective agreements generally binding for all
workers on their territory. In Belgium, for instance, national laws (or, to be precise,
a combination of generally binding laws and collective agreements that had to be
observed by foreign employers with respect to the working conditions of their
posted workers) existed in this area, whereas other countries excluded temporarily
posted foreign workers from the application of the lex loci laboris.

The legal machinery for making the country-of-employment principle apply
across Europe was lacking until the mid-1990s and the enactment of the Posted
Workers Directive (Directive 96/71, hereafter PWD). At the time when this con-
tested piece of EU legislation was issued, the starting point was respect for
national social policy frames. There was a hard core of minimum prescriptions;
in addition, EU member states could decide on general mandatory rules or public
policy provisions applicable within their territory — as long as these rules did not
lead to discrimination or protection of their market. In the first drafts of the
PWD, it was stated very clearly that Community law:

does not preclude Member States from applying their legislation or col-
lective labour agreements entered into by the social partners, relating to
wages, working time and other matters, to any person who is employed,
even temporarily, within their territory, even though the employer is estab-
lished in another State.

(European Commission, 1991, p. 11)

Two court cases in the 1990s underpinned this idea. The ECJ ruled almost iden-
tically in the Rush Portuguesa case (ECJ C-113/89, 1990):
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Community law does not preclude Member States from extending their
legislation, or collective labour agreements entered into by both sides of
industry, to any person who is employed, even temporarily, within their ter-
ritory, no matter in which country the employer is established; nor does
Community law prohibit Member States from enforcing those rules by
appropriate means.

The Arblade case (ECJ C-369/96, 1999) confirmed that provisions classified as
public order legislation are crucial for the protection of the political, social and
economic order. Both rulings were seen as the confirmation of EU member
states’ competence to define the regulatory framework for the protection of all
workers who pursue their activities on the country’s territory. The PWD seemed
to provide a possibility to apply, in a non-discriminatory manner, employment
conditions that may be seen as public policy provisions.

But quite soon problems emerged as the relationship was underscored
between the working conditions of workers involved in temporary cross-border
activities and the free provision of services. According to the ECJ and the Com-
mission, it was not up to EU member states to define unilaterally the notion of
public policy or to impose all mandatory provisions of their employment law on
suppliers of services established in another country. Referring to Council Decla-
ration No. 10 on Directive 96/71/EC, the ECJ stated that rules and requirements
that are not specified in the exhaustive list of the PWD have to be judged within
the limits of the legislator’s definition of mandatory rules (Cremers, 2010,
2013b). According to the ECJ interpretation, EU member states no longer have
the unilateral right to decide on the mandatory rules applicable within their ter-
ritory, even if these mandatory rules would guarantee better provisions for the
workers concerned. The Declaration as applied by the ECJ, with the backing of
the Commission, restricts the mandatory rules in such a way that the guiding
principles of the PWD are no longer effective. The ECJ thus creates a situation
whereby foreign service providers do not have to comply with mandatory rules
that are imperative provisions of national law and that therefore have to be
respected by domestic service providers. Elsewhere I have already questioned
who — if not the EU member states — is to decide which provisions in the social
field are to be respected:

Europe then is no longer a unity of Member States with open markets com-
bined with well-defined national social policy systems (a unity in diversity),
but a unified economic bloc with a clear hierarchy: the radical ECJ interpre-
tation of article 49 of the Treaty (now article 56 of the Lisbon Treaty) makes
every national host-country mandatory provision in principle a restriction to
the free provision of services.

(Cremers, 2011)

The Internal Market thus no longer functions merely as a market of cross-border
activities; rather it is interfering directly with national regulatory frames.
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Following the launch of the Internal Market project, the Commission and the
ECJ, unhindered by the EU member states, have worked out an unrivalled
deregulation agenda that puts the free provision of services first and shrugs off
the starting point of the posting rules. As a result, the lex loci laboris principle
has come under social dumping pressures.

The holy grails of competition and free establishment

Since the late 1990s, the objective of strengthening the protection of sharehold-
ers’ rights has gone hand in hand with the notion that company law ‘should
provide for a flexible framework for competitive business’ (High Level Group of
Company Law Experts, 2002). The deregulation policy characterizing current
national and EU company law reform leads to a situation of an emerging trans-
national legal pluralism that in the long run may stimulate regime shopping
within the EU. The starting point nowadays seems to be the competition between
systems of private law, or at least of company law (Cremers, 2013a). On the
basis of EU legislation and ECJ jurisprudence, the freedom of establishment
makes it possible for firms to be founded in accordance with the law of one EU
member state and to have their registered office, central administration or prin-
cipal place of business in another EU member state. Such an establishment is
defined as the actual pursuit of an economic activity through a fixed establish-
ment in another EU member state for an indefinite period. One may think that
EU rights and obligations are, first of all, for companies with a real economic
link to Europe, not for letter-box companies created through artificial arrange-
ments in order to circumvent national law. However, the relevant legislation in
this area does not provide direct effective instruments to enforce such provisions
and to facilitate the fight against abusive practices. As a result, there is hardly
any effective control as to whether an established subsidiary is pursuing activ-
ities or is involved in no real activity. Companies can install a considerable part
of their legal frameworks in other EU member states without pursuing any activ-
ities there. This may be seen as a by-product of legislative interest in allowing
companies the benefit of freedom of establishment by way of Article 49 of the
Treaty.

The EU Treaty and ECJ case law allow certain restrictions to free establish-
ment if they are justified and proportionate under European law. In the Societé
de Gestion Industrielle (ECJ C-311/08, 2010) judgment, the ECJ argued that
European law did not affect the possibility of national legislation/measures to
prohibit companies from invoking EU law when, in reality, these ‘wholly arti-
ficial arrangements’ were designed to circumvent national legislation (abuse of
the freedom of establishment by foreign companies through artificial arrange-
ments in order to escape mandatory rules). Focusing on tax evasion, the ECJ
stated that national legislation was acceptable as long as it pursued legitimate
objectives that were compatible with the Treaty and constituted overriding
reasons in the public interest such as the prevention of abuse or fraudulent
conduct, or the protection of the interests of, for instance, creditors, minority
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shareholders, employees or the tax authorities. A proportionality test of the
national measure was added to the criteria to ascertain whether the provision at
issue goes beyond what is necessary to attain the objectives pursued.

However, there are crucial limits to the restrictions that could affect the
application of social policy provisions. A national measure that is considered a
restriction incompatible with EU law can only be justified on limited grounds. In
addition, although the starting point was that social policy is up to national legis-
lators to decide upon, the ECJ has brought certain elements of social policy
under supranational competence. The Commission and the ECJ have clearly
abandoned the principle that EU member states can decide on general mandatory
rules or public policy provisions applicable within their territory as long as these
rules do not lead to discrimination or protection of their market.

While the correction of breaches must be established on a case-by-case basis,
how can a worker who is confronted with a letter-box company derive rights
from this common law? And what about companies that conduct no business in
their country of establishment but instead operate exclusively through subsidiar-
ies (or even through the provision of services) in other countries? The fact that a
company was formed in a particular EU member state for the sole purpose of
enjoying the benefit of more favourable legislation, such as flexible company
law, taxation advantages or easy registration rules, does not constitute an abuse
— even if that company conducts its activities entirely or mainly in another state
— as long as the protection of third parties’ interests is not at stake. The existing
ECJ judgments in this area concern companies whose only presence in their state
of incorporation and establishment was at best a letter box. The next section
illustrates this clash between the EU’s economic freedoms and the social dimen-
sion on the basis of examples from the international road transport sector.

Social dumping in international road transport

In 2011, several transport companies in the Benelux countries received the offer
to transfer their workforces to intermediate companies located in Cyprus, Liech-
tenstein or Hungary, and to hire the staff through these intermediate service sup-
pliers. These intermediate suppliers have glossy websites in several European
languages and act through companies distributed all over Europe.' Their offers
were simple and straightforward. With reference to the changes in the coordin-
ation of social security as a result of the new scheme based on Regulations
883/2004 and 987/2009, the intermediate suppliers offered to act as employers
for the workforce. The original employer of the truck drivers would become the
‘client’ and only receive an invoice for supplying services, while the truck
drivers would continue to work for the original employer. The intermediate sup-
pliers presented themselves as groups of companies with extensive experience in
contracting, payrolling and other services in the maritime, hotel and catering
sectors, and international road transport. By opening an office abroad — for
instance, in Cyprus — the intermediate suppliers claimed that is was justifiable to
offer a Cypriot employment contract to the truckers, even though they did not
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live there and never visited the island. The use of such go-betweens constitutes a
clear instance of social dumping: it is an ideal way to save money because it
enables the reduction of social security costs and avoidance of taxes. It also
implies no employer costs for the original employer, no health and safety ser-
vices, no wage indexation, the denial of a labour relation between the client and
the driver, and no trade union involvement.

The user undertakings received offers with alternative options. One was the
total transfer of the workforce, while the other was the reflagging of the trucks.
In both cases, the authorities of the intermediate supplier’s official place of reg-
istration had to be persuaded that the intermediate was a viable licensed
company. In the case of reflagging, the trucks had to be inspected, but that could
be done anywhere in Europe. In order to facilitate formal recognition in the place
of registration, the intermediate supplier had in one case already ‘organized’ a
licence through the Dutch Ministry of Transport and had received the assign-
ment to act as an institution that was licensed ‘to temporarily make personnel in
the haulage sector available’. A similar licence was procured from the German
Federal Employment Agency. The general trend to deregulate has led to a mar-
ginal assessment before licences are provided (see Ministerie van Sociale Zaken
en Werkgelegenheid, 2013). Hence, free establishment made it possible to open
a company in another country with no staff, an office that is no more than a letter
box, and with no activities in the country of registration. These companies are
subsidiaries of existing transport companies or are owned by economic oppor-
tunists in pursuit of easy money.

An industrial action and subsequent investigation conducted by the Dutch trans-
port unions revealed various similar practices. In a 2012 court case, the union
accused a transport company of letter-box practices in Hungary. In this case, the
drivers, mainly Hungarians, were directly engaged by the Dutch headquarters.
However, they were on the payroll of a Hungarian subsidiary based in one of the
premises of PricewaterhouseCoopers in Budapest that had one half-time adminis-
trative worker on parental leave. All formalities were handled by Pricewaterhouse-
Coopers. There were no trucks stationed in Hungary, but the truckers were
constantly put under pressure because the ‘Hungarian way’ was cheaper.

In yet another case, the German—Latvian agency Dinotrans recruited workers
from the Philippines. The latter are third-country workers who do not have the right
to enter the EU. However, they are recruited to Latvia with the argument that there
is ‘a shortage of skilled labour for international trucking’ in the country, which is
one of the reasons for which permission to enter the EU may be given. As soon as
they have entered Latvia, the drivers are hired out to other undertakings in Europe.?
The company’s own financial statements make it clear that the haulage contractor
is paying the drivers approximately €2.36 per hour, which can only be defined as a
slave wage. It is clear that the company owners do not care who gets the cargo to
the customer or how, as long as it is the cheapest way.

These and other practices may be regarded as social dumping, although some
business advisers will maintain that they are perfectly legal. Apart from tax
evasion, which would require a separate explanation, the abuses discussed here
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are related to the denial of an employment contract and the circumvention of
social security payments. The recruitment of ‘cheap’ labour has become a ‘busi-
ness case’, and the creation of a labyrinth of companies all over Europe is one of
the best ways to circumvent national standards and regulations (see also Bern-
tsen and Lillie, Chapter 2, this volume). One such intermediate, an Austrian—
Liechtenstein broker, was characterized during a court case in the following
way: ‘through a maze of subsidiaries and foundations, [the company owners]
have orchestrated the formal and technical transposition of the suspected crimes’
(Schneider, 2011). The right to free establishment and the deregulation of
company law, in particular easy registration and the lowering of other statutory
obligations, have opened doors for such fraudulent intermediaries. The employ-
ment contract is based on the ‘official’ address in the registered office of the
intermediate (in other words, with a fictitious firm in an obscure office in a
country with neither activity nor turnover); at the same time, the risk of inspec-
tion is almost zero. In some cases, drivers found themselves on the payroll in a
foreign country without having been informed; others came under pressure from
their former employer and had to choose between the ‘intermediate track’ or
serious pay cuts.

In the examined instances, the fact that the employment relationship with the
original employer remains legal is often very evident. This does not mean,
however, that it is easy for a worker to exercise his employment rights based on
the lex loci laboris principle. In one case, a truck driver was fired by his original
employer (referred to as the ‘client’), and a week later he received confirmation
from the Cyprus intermediate supplier that he was no longer needed. The confir-
mation letter was typed on the writing paper of another letter-box company
based in Luxembourg, posted with a Dutch stamp and accompanied by an offi-
cial Belgian form for the dismissal. How should a worker proceed through this
labyrinth of clashing constituencies?

In the transport sector, circumventing the payment of social security contribu-
tions often takes place through the provision of Al (previously E101) forms in
the intermediate’s country of registration. However, the new regime for the
coordination of the social security rules locates the competence to answer
the question as to which social security system applies with the authorities in the
country where the worker lives. In the case of intermediate suppliers using letter
boxes in a foreign constituency, it can never be that foreign constituency. As a
consequence, workers travel around with irregular forms — a situation that was
not the aim of the EU coordination rules. Moreover, payslips that were collected
during the campaign by the Dutch transport unions illustrate that the payment of
social security contributions in the country where the intermediate supplier is
registered is limited to the basic (minimum) wage and does not include other
wage components. In effect, even the country of establishment is defrauded.

In one case brought up by the Dutch transport unions, it took 16 months (and
a change of government) to persuade the social security authorities to enforce
Dutch social security and working conditions. The case was clear from the
beginning and was transmitted to the Dutch authorities in March 2012, but,
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partly owing to the fear that the authorities of the workers’ country of residence
would be accused of ‘creating barriers to the free provision of services’, the
competent social security institution — Sociale Verzekeringsbank (SVB) — was
reluctant to act immediately. The final statement issued by SVB in October 2013
was clear, however: based on Regulations 883/2004 and 987/2009, truck drivers
living in the Netherlands and on the payroll of one of the intermediate suppliers
had to stay in the social security system of their country of residence — the Neth-
erlands. The case had other far-reaching consequences. The SVB stated that the
employment relationship was still intact with the client (the original employer),
‘as the activities were still pursued under the subordination and authority of the
client’. The SVB concluded that the intermediate firm could not prove that it was
a real undertaking with activities in the country of registered office. All in all,
the link between the driver and the intermediate supplier was qualified as arti-
ficial and having been created with the sole aim of circumventing social security
obligations in the country of residence. These arguments were already formu-
lated by the transport union in March 2012; as a result of the delay, the drivers
involved were confronted with the obligatory payment of overdue social security
contributions.

The abuse of posting regulations

Posting of workers as part of a provision of services is not a new phenomenon.
A decision to subcontract other undertakings can be motivated by the search for
expertise and know-how not belonging to the firm’s own core activity, labour
shortages and/or efficiency considerations. It may also represent a traditionally
evolved division of labour, with partners’ cooperation based on mutual trust,
routine or historical reasons. In 2003, one of the first assessments dedicated to
the implementation of the PWD evaluated both the legal context and the prac-
tical functioning of posting in the framework of the free provision of services
(Cremers and Donders, 2004). The research focused on key characteristics of
posting: the existence of a direct labour contract in the home country and the
maintenance of the employment relation; the genuine character of the posting
company that temporarily performs services abroad on the basis of a commercial
contract; and the subordination of the posted worker to the posting company
while temporarily performing work related to the commercial contract between
the posting company and the user undertaking. The conclusion was that the
national measures to ensure compliance with the posting rules were not well
developed. Not all EU member states had implemented the notion of ‘mainte-
nance of an employment relation’ directly into national law, and the grey area of
economically dependent workers also existed. The fact that under the social
security coordination rules, the decisive authority as to whether a person is self-
employed or employed is the sending state, whereas under the PWD it is the
receiving state, provoked misunderstandings and a lack of clarity for the
institutions responsible for the enforcement of the rules. The verification of
whether labour regulations were really applied was an arduous task. Checking
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whether the undertaking in the home country was a genuine undertaking pursu-
ing economic operations on a stable basis turned out to be very difficult. Host
countries had to rely entirely on information from the home country, and the cru-
cially necessary cooperation and mutual exchange were absent. In practice, most
EU member states applied the posting periods stipulated in the social security
coordination regulations. However, it was not easy to control in the host country
whether the posting was just workforce supply or in fact a service contract.

In another study conducted in 2010 (Cremers, 2011), a team of experts rein-
vestigated the functioning of the posting rules in 12 country cases. The focus
was on social and economic disparities between the formal legislative or con-
ventional rights and the real wages, working time, paid leave, living conditions,
and health and safety of posted workers. Compared to the results of the 2003
study, even greater divergence in transposition and actual application was found.
This was largely because the PWD was issued in the early 1990s and thus could
not account for the consequences of the EU accession of Central-Eastern Euro-
pean states characterized by weak collective bargaining systems. The second
trend has been the extension and the intensification of cross-border agency work,
subcontracting and outsourcing in numerous labour market segments. Both
developments had a serious impact on how posting was actually organized. The
use of the posting mechanism ranged from normal and decent long-established
partnerships between contracting partners, to completely fake letter-box prac-
tices of labour-only recruitment. In the 2011 report, four applications of posting-
related cross-border recruitment were distinguished. The authors identified
so-called normal posting, with specialized subcontractors providing temporary
services in another EU member state and well-paid skilled workers or qualified
staff both belonging to the posting companies’ core workforce. They also docu-
mented legal posting in the form of labour-only subcontracting where the calcu-
lation was made between engaging the domestic workforce or bringing in
workers from abroad under the free provision of services’ banner: a supplier pro-
viding workers from a country with low social security costs was cheaper than a
domestic supplier. In several countries, questionable practices accompanying
legal posting were identified, where the legally posted recruited workers were
confronted with deductions for administrative costs, for lodging and transport,
tax deductions and the obligatory refunding of (minimum) wage payments after
returning home. Finally, different forms of fake posting were found: for instance,
the copying and distribution of a mass of falsified E101/A1 forms; the recruit-
ment of posted workers already present in the host country; workers turned into
bogus self-employed; and recruitment via letter-box companies and unverifiable
invoices for service provision.

Moreover, the study found that the use of posting in labour-intensive seg-
ments of the labour market involved new recruitment practices. The problem
appeared as soon as cross-border labour-only subcontracting was presented as
provision of services.® For the recruitment of ‘cheap’ labour, companies relied
on small subcontractors and the use of agencies, gangmasters and other interme-
diaries. Groups of workers were recruited via letter-box companies, advertising
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and informal networking. Posting has thus become one of the channels for the
cross-border recruitment of ‘cheap’ labour without reference to the rights that
may be derived from the EU law related to genuine labour migration. The con-
centration of posted workers in the lower echelons of the labour markets and in
specific regions, segments and sectors implies serious risks, such as the distor-
tion of competition, the erosion of workers’ rights and the evasion of mandatory
rules. Employment conditions, in particular the wages offered to posted workers,
if not subject to proper monitoring and enforcement, may undercut the minimum
conditions established by the host country’s law or negotiated under generally
applicable collective agreements. Next to the abuse of posting rules, cross-border
agency work and the provision of services by bogus self-employed can also
function as a means of circumventing rights-based labour migration. Even the
European Commission (2008a) has conceded that if such practices take place on
a large scale, they may undermine the organization and functioning of local
labour markets.

Monitoring and enforcement problems

Adequate implementation and enforcement are key elements guaranteeing the
effectiveness of the applicable EU rules (European Commission, 2007, 2008b).
However, the Commission has thus far neglected the problems related to the
question as to whether the recruiter is a genuine undertaking, as well as
the control of the existence of an employment contract and of compliance with the
corresponding working conditions, whereas the ECJ rulings have restricted
the necessary control and enforcing competences to the country of origin. In the
ECJ’s Laval (ECJ C-341/05, 2007) and Luxembourg (ECJ C-319/06, 2008)
rulings, the application and control of the host-country labour standards were
seen as restrictions to the free provision of services; additional administrative
domestic rules should not hinder this free provision. This fight against the
‘administrative burden’ makes systematic and effective control in the host
country an illusion. At the same time, the identification of the country where
the work is carried out depends on the cooperation of the home country. The
reply to requests for information can take time and by then the employer and
the workers have often disappeared.

The existence of enforcement problems was underscored by a recent trans-
national project, ‘Posting of workers: Improving collaboration between social
partners and public authorities in Europe’, conducted in 2012/2013 by the French
umbrella organization of labour inspectors INTEFP.* The project confirmed that
fraudulent posting is used to circumvent the national regulatory frames of pay,
labour, working conditions and social security in the host state. In particular, the
following irregularities were identified:

*  cross-border recruitment via (temporary) agencies;
*  bogus self-employment in cases where the distinctions between a commercial
contract for the provision of services and an employment contract are blurred;
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» fake posting because control is inadequate or easily bypassed;

e shifting to other industries where wages are lower and/or working con-
ditions less favourable to workers (regime shopping);

* manipulation of free establishment (fictitious companies and arrangements)
and of country of residence;

* abuse of entitlements that are guaranteed by the posting rules (working time,
minimum wage, pay scaling not in line with skill level, absurd deductions).

The control of the regularity of posting and the collection of evidence and sup-
porting documents are hindered by poor registration and the lack of necessary
competence in the host country. Once irregularities are detected, the accumula-
tion of breaches is the rule rather than the exception. These irregularities, of
course, raise not only the question of how to find justice. Even more relevant is
the question as to where the competence lies for the overall control of com-
pliance. As long as registration and notification in the host country are seen as an
administrative burden and not as an essential tool to control compliance, an
effective solution is unlikely to be found.

Conclusion

This chapter has argued that the European legislator sought to install a legis-
lative frame for genuine labour mobility. However, monitoring cross-border
labour posting and recruitment through foreign service providers has proven dif-
ficult. Non-compliance, a lack of cross-border cooperation, the difficulty of
tracing circumvention in cross-border situations and the weakness of the existing
sanctioning mechanism have led to frustration on the side of rule-enforcing insti-
tutions and other stakeholders.

Poor implementation makes legislation a paper tiger, and legislation that is
powerless is worse than no legislation at all. In order to avoid social dumping
and the distortion of competition for domestic service providers and to establish
a level playing field for these service providers, a policy of prevention of fraud
and anticipation of abusive practices is needed. However, such policy is still in
its infancy, and thus the cross-border provision of services is increasingly an
alternative way to recruit ‘cheap’ labour. By the same token, the freedom of
establishment has created a new industry of incubators that can deliver ready-
made companies with no other purpose than to circumvent national regulations,
labour standards and social security obligations. In theory, the EU has started to
tackle this problem. However, workers in a foreign constituency who have been
exploited live and work far away from this theoretical dispute. They have no real
way to derive rights from these highly abstract judicial deliberations. Therefore,
prevention and anticipation have to come from instruments that are labour-
market oriented and shaped with and borne by the institutions and bodies that
have created the conventional and legislative frame for industrial relations.

Based on the findings of Cremers and Donders’ 2004 research project on
employee posting, the European Construction Industry Federation (FIEC) and
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the European Federation of Building and Woodworkers (EFBWW) — social
partners representing a sector that has been highly affected by fraudulent prac-
tices discussed in this chapter — formulated a joint statement, pinpointing
several fundamental problems and proposing solutions. They noted that the
grey zone of economically dependent work remained a growing problem in the
sector. A precise definition of ‘employees’ and ‘self-employed’ could avoid
problems with the application of the existing legislation. Furthermore, it was
important to be able to verify, legally and in practice, if a worker was correctly
posted and fell under the scope of the PWD, and to decide about liability in
cases of fake self-employment and/or fake posting. FIEC and EFBWW also
recommended implementing a provision defining who was deemed to be the
real and genuine employer and who could be held liable in cases of fake posting
by letter-box companies or bogus self-employment. Finally, they advocated a
more effective execution of sanctions in cross-border situations and closer
cooperation among national social and labour inspectors. These recommenda-
tions provide enough items for an ambitious EU social agenda. However, the
correlation with the economic freedoms, notably the freedom of establishment
and the free provision of services, has so far obstructed fundamental political
proposals in this respect.

Notes

1 See, for instance, www.mebo.lu, www.christaintershipping.lu, www.sealux.ch, and the
related www.afmb.eu and www.seoc.com.cy in Cyprus.

2 There are several Dinotrans companies and related subsidiaries across Europe. The
Latvian Sia Dinotrans is the leading company. Dinotrans’ Dutch address is in a simple
dwelling. The Swedish Dinotrans has the largest turnover, although it employs only one
person, and the German Dinotrans is small but responsible for 23 per cent of the turnover.
See: www.transport-online.nl/site/40529/dino-trans-zoekt-opnieuw-filipijnse-vrachtwagen
chauffeurs/ (accessed 10 September 2014); www.stoppafusket.se/2013/08/20/drivers-
working-for-slave-wages-at-sia-dinotrans/ (accessed 10 September 2014).

3 This term originates in the Anglo-Saxon tradition and denotes a type of employment
system whereby a contractor hires, on a labour-only basis, a subcontractor who is often
an individual worker or a collection of individuals.

4 See www.eurodetachement-travail.eu/synthese/the project.html (accessed 10 Septem-
ber 2014).
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10 Have your competitiveness and
eat it too

The pull and limits of cost competition
in Hungary and Slovakia

Vera S¢epanovic

Introduction

The role of the state in international economic competition has changed over
recent decades. Trade liberalization, privatization and the shift towards supra-
national regulation have deprived governments of many tools they once used to
control economic activity in their own jurisdictions, and have allowed capital to
move freely across borders. Unable to influence the behaviour of firms directly,
states have had to concentrate their efforts on manipulating other socioeconomic
factors so as to best capture the interest of increasingly footloose capital. They
have thus become more self-conscious participants in the economic race, vying
with one another for investments from mobile private actors. At the same time,
these changes have also meant that from the standpoint of public policy, ‘com-
petitiveness’ has ceased to be the exclusive concern of individual companies and
has become instead a feature of society as a whole, spanning a variety of policy
domains, from taxation and labour market regulation to education, welfare and
land management (Stopford and Strange, 1991; Fougner, 2006). Viewed from
this perspective, interstate rivalry for capital may be seen as a special case of
social dumping, in which governments are at the same time regulators and parti-
cipants in the competitive process. This makes it possible to extend the definition
of social dumping developed in the Introduction to this volume so as to encom-
pass state attempts to tailor social and labour policies to the needs of foreign
investors.

In the EU, this gloomy vision of globalization as interstate rivalry emerged
with special urgency during the accession of ten Central-Eastern Europe coun-
tries (CEECs) that appeared to be even more vulnerable to the pressures of inter-
national competition than the old EU members. The collapse of socialism had
plunged these economies into recession, wiping out almost one-third of indus-
trial output in only a few years (Kolodko, 2001). In the absence of local capital
and know-how, foreign direct investment (FDI) was seen as the only force that
could revive their industries and halt spiralling unemployment, and the hunt for
investors soon became the cornerstone of the region’s industrial policies (Dra-
hokoupil, 2008). In a desperate race to attract foreign capital, CEECs cut taxes
and relaxed labour regulation, competing ferociously for every new investment
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coming to the region. Taking advantage of this situation, investors often played
the potential host states against each other so as to maximize their own gains,
adding to the fears of an all-out ‘race to the bottom’ (Kolesar, 2006; Bohle,
2008; Drahokoupil, 2008). As the date of accession approached, the CEECs’
cagerness to please investors, together with their low wages and weak labour
unions, began to elicit accusations of ‘unfair’ competition from the EU’s older
members. It did not help that multinational corporations (MNCs) were indeed
beginning to use the option of eastern relocations more explicitly to extract con-
cessions from governments and workers elsewhere in Europe. In one of the more
politically charged disputes, Spain threatened to block Slovakia’s accession to
the EU after Volkswagen moved some of its Spanish production there (Lon-
nborg et al., 2004).

This chapter examines the evidence for the claim that CEE states engage in
systematic social dumping as a strategy for attracting investment. It argues that
while the weakness of CEE states vis-a-vis mobile foreign capital may indeed be
a threat to the standards of social protection in both the East and the West, there
are equally powerful forces that limit the scope for state-led dumping practices
in the CEE region. The transitional recession and high unemployment may have
devastated union organizations and depressed wages in the East, but as soon as
the economic situation began to improve, the demands for better pay and
working conditions returned (Meardi, 2007; Mrozowicki et al., 2010). EU mem-
bership, tied from the outset to hopes of better, ‘European’ living standards, also
created political expectations that made further competitive deregulation politi-
cally costly for the region’s governments. Moreover, it soon became apparent
that lower wages and meagre social protection would not get these countries
very far in the long run. With the emergence of even cheaper locations further
east, CEE governments had to find alternative sources of competitiveness and
attract more skill- and technology-intensive investments. Indeed, as wages in the
region increased, even investors began to demand not only more flexible regula-
tion but also more investment in infrastructure and a better supply of skilled
workforce.

Does this mean that the threat of social dumping was nothing more than a
temporary scare? Yes and no. The findings of this chapter indicate that the
strategy of reducing costs in order to attract mobile international capital tends to
be quickly exhausted. The more successful it is in bringing economic growth,
the more likely it is to generate powerful opposition forces in the shape of rising
social demands and thus push governments from a simple focus on lower cost to
a more complex approach to competitiveness that stresses the provision of high-
quality services. At the same time however, the pressure of competition does
create an environment in which it is almost impossible for states to convince the
owners of capital to share the burden of providing these services. Faced with the
triple demand of improving social standards, providing better business services
and still keeping business costs low, most governments in the region responded
with a mix of two strategies: running deficits to finance the competing require-
ments and/or rearranging the structure of spending and taxation to make the
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costs less visible. However, if the financial burden became too large, the threat
of collapsing budgets also helped silence public opposition, allowing states to
revert to dumping-like means of restoring competitiveness.

Consequently, instead of a ‘race to the bottom’, what we observe in CEE is a
series of policy oscillations as these states find themselves caught between the
political pressure to move away from low-cost competition and the lack of funds
to meet all the conflicting demands this shift would require. Moreover, while
alternative factors of competitiveness may gain in importance during the periods
of growth, social dumping and competitive deregulation remain the default
options for boosting competitiveness in times of crisis. While this confirms the
temporary character of dumping methods, in the long run such oscillations are
likely to undermine the continuity of investments in skills and services that are
necessary to escape the trap of cost-based competition.

This chapter proceeds as follows. It first discusses in more detail the problem
of competitiveness in CEE and the difficulties of accommodating the demands
for better social standards while preserving and upgrading the investment flows
that are essential to the region’s economic growth. The following section ana-
lyses the ways in which the CEE governments sought to balance these com-
peting demands, using the examples of two new EU member states: Hungary
and Slovakia. Brief conclusions follow.

Seeking competitiveness high and low

We have seen above that ‘competitiveness’, in the sense of attractiveness to
mobile transnational capital, has become a central concern of state economic
policy. Nevertheless, competitiveness remains a notoriously elusive notion (Van
Apeldoorn, 2003; Fougner, 2006). In the argument linking interstate competition
for capital to social dumping, competitiveness is usually understood to be
strongly related to costs. This is, indeed, the most basic definition: everything
else being equal, the more competitive entity on the free market is the one that
provides the same goods or services at a lower price (Hay, 2011). Things are,
however, rarely equal, and much of the discussion about competitiveness in
recent years has focused on highlighting other factors, such as the quality of
institutions, infrastructure or workforce skills, which may outweigh a firm’s con-
cerns with costs. The ability of some countries to remain attractive despite high
wages has led many observers to conclude that even in the face of fierce inter-
national competition, there is still a way for states to avoid the trap of ‘low-road’
competition by means of ever lower taxes, cheaper labour and meagre social
protection, and to embrace the ‘high road’ of quality services, skills and innova-
tion (Milberg and Houston, 2005). Vukov (2013), who provides the most exten-
sive operationalization of the high/low state competitiveness strategies to date,
also shows that a number of European states, including some of the CEECs,
have been able to move away from the low-cost path.

Unsurprisingly, the idea that ‘high-road’ competitiveness is a viable, even
superior alternative to the social dumping practices associated with cost-based
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competition is especially popular among policymakers from high-wage coun-
tries. If good public services, including certain elements of social policy, may be
shown to be essential for the maintenance of a country’s competitiveness, then
competition need not undermine the existing standards of social regulation. The
same hopeful view has been championed by the EU competitiveness programme:
its Lisbon Strategy for Growth and Jobs, for example, enthusiastically lists
everything from infrastructure to environment and social cohesion as features
capable of fostering competitiveness (European Council, 2000). The problem,
however, is that the neat division between the ‘high’ and the ‘low’ roads assumes
all too easily that investors also understand that better services come at a higher
cost and are willing to pay for them. In reality, although the ability to provide
excellent skills or infrastructure may indeed shield some countries from the
worst pitfalls of cost-driven competition, most governments are faced with
simultaneous demands for lower taxes and more employment flexibility, as well
as better education and an ‘improved business environment’. Reconciling these
demands is difficult enough even for those countries that are already well
equipped for the pursuit of a ‘high road’. They are all the more daunting for
those that have little claim to being high-tech innovation powerhouses and must
therefore convince investors to accept higher costs now in order to obtain better
services in the future.

Yet this is precisely the challenge that confronted the new EU member states
as their economies began to recover from the difficulties of transition. In the
early stages of integration into the European economic space, the region had
found itself on the ‘low road’ almost by default. With obsolete industries and
crumbling internal markets, the only asset they had to attract the essential exter-
nal capital was a cheap labour force. This does not mean, however, that they
happily accepted the prospect of forever remaining a source of low-wage labour
for foreign multinationals. On the contrary, the narrative embraced by both the
governments and their voters was that this was a temporary setback that would
lead to a more prosperous future. In other words, accepting lower wages and
weaker social protection was necessary in the short term in order to attract new
investment and jobs that could alone guarantee workers’ welfare in the long run.
The labour unions appeared to concur with this view: even in the most success-
ful subsidiaries of foreign MNCs where the unions were strong and the produc-
tivity gains high enough to justify faster wage growth, the workers often agreed
to temporary wage restraint in order to secure further investments in their plants
(Bernaciak, 2011).

While this roundabout logic of forgoing welfare today in order to have it
tomorrow did help to placate the resistance against unpopular reforms, it also
created expectations of a ‘payback’ once the economic situation improved. The
approach of EU membership only strengthened these expectations — in the imag-
ination of Eastern European citizens, the ‘return to Europe’ had always been tied
to the hope of convergence with the living standards of the affluent West. By
that time, the labour markets in most CEECs were also recovering, and the
unions became much bolder in their demands for better wages and working
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conditions (Meardi, 2007). The increase in the workers’ bargaining power began
to push wages upward: between 2000 and 2007, the average pay in the CEE
manufacturing sector practically doubled, rising from barely 15 per cent to about
25 per cent of the EU-15 average. The employers in the region, however, were
far from thrilled. Although the wage increases still remained broadly in line with
productivity, investor surveys indicated growing dissatisfaction with the cost and
quality of the available workforce (AHK, 2008). What was once the main com-
petitive asset of the region — its cheap and plentiful labour force — was now
becoming a major source of concern. Press reports from the countries that until
very recently had feared an exodus of jobs to the East began to suggest, a little
gleefully, that the region was already on the way to losing its competitive edge
(Spiegel Online, 2007; Vetter and Steuer, 2007). International organizations such
as the OECD voiced similar concerns, urging more wage and employment flex-
ibility in order to prevent ‘overheating’ (OECD, 2009).

However, even if it were possible to reverse the rapid wage growth through
public intervention, few governments were willing to take the political risk of
doing so. The fiscal austerity and deregulation that had accompanied the trans-
ition may have met with little outright protest, but they were certainly far from
popular: in the 15 years between the fall of socialism and the EU accession, very
few governments in CEE managed two consecutive terms in office (Bohle and
Greskovits, 2012). Unable or unwilling to restore the original low-cost equilib-
rium, the new EU member states began instead to experiment with a different
approach: nudging investors away from the cost-sensitive sectors and activities
into those that could accommodate the rising labour costs.

This task was made somewhat easier by the nature of the CEECs’ industrial
structure. Despite the technological gap with Western Europe, some of the new
EU member states, in particular the so-called Visegrad countries (Poland, Slova-
kia, Hungary and the Czech Republic) have inherited a solid basis in the more
complex manufacturing sectors such as transport equipment and machinery, and
these were precisely the industries that attracted the most attention from trans-
national firms (Bohle and Greskovits, 2012). For such investors, costs were
never the only motivating factor. The investment agreements signed with the
flagship automotive companies, for instance, did feature cost-related provisions
such as tax deductions, but also included government guarantees of workforce
training and complementary infrastructural investments (Kolesar, 2006; Drahok-
oupil, 2008). Even when wages began to grow more rapidly, the most common
complaint among the leading industrial firms was not so much the cost, but
rather the lack of a qualified workforce and the dubious quality of skills they
were getting at this new, higher price (Séepanovi¢, 2013).

The CEECs thus did have some leeway to shift towards the ‘high-road’
competition strategy, and previous research by Vukov (2013) has demon-
strated that some of them did indeed take that path. As the remainder of this
chapter shows, however, it was a very narrow one. Although investors wel-
comed government efforts to provide better services and workforce skills, they
were adamantly unwilling to pay for them. In Slovakia, the 2008 vocational
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training reform had been tailor-made to satisfy the demands of the automotive
industry, whose representative association was the main force behind the new
policy. However, its members flatly rejected the government proposal for a
small mandatory training levy to finance the reform.' Attempts to raise addi-
tional revenue for less specific purposes met with even fiercer opposition.
When the Hungarian government introduced a temporary 4 per cent tax sur-
charge on corporate income in 2006 in order to prop up the country’s failing
public finances, its largest exporter, Audi, threatened to cancel all future
investments in the country unless it received an exemption (Drahokoupil,
2008). New duties were not the only measures to come under fire. The pres-
sure of competition for skilled workers may have forced investors to concede
generous wage increases, but it had the exact opposite effect on their attitude
towards taxes. In order to contain the losses, the investor associations tried to
cut down the non-wage portions of labour costs, demanding lower income
taxes and social contributions (Séepanovi¢, 2013).

If the most productive elements of the economy could not be mobilized to
finance the shift to the ‘high road’, CEE governments had to find more creative
ways to rearrange their finances so as to maintain social peace while keeping
investors happy. One popular strategy was to pass the costs on to society at
large, but in a manner that was less obvious and thus less likely to provoke
popular dissatisfaction. The prime example is the shift towards indirect taxation,
which saw VAT and other consumption taxes gradually make up a larger share
of government revenue as direct income taxes declined (Vukov, 2013). Another
way was to target the reductions at the less vocal but also more vulnerable seg-
ments of the population, such as the unemployed. This was made even easier by
the fact that such cuts could be framed as an attempt to free the unemployed and
the inactive from the ‘welfare trap’ and help them back into the labour market.
However, while unemployment benefits declined, spending on active labour
market policies remained extremely modest by European standards. Social
assistance benefits and early retirement programmes suffered a similar fate: in
some cases, persons who had already been retired early for reasons of disability
were asked to undergo a reassessment of work ability under more stringent rules
(Duman and Scharle, 2011).

More often than not however, these forms of covert austerity were not
enough to cover the expenses of pleasing both investors and voters. The most
common response of the CEE governments was therefore simply to run budget
deficits, hoping that their efforts to increase competitiveness would result in
enough growth to boost revenues and decrease future demand for welfare, even-
tually allowing them to rebalance the budgets. During the years of rapid catch-
up growth, this expectation was not unreasonable, but it nevertheless implied a
substantial risk. As we have seen in the recent crisis, in the event of an eco-
nomic downturn, a demonstrated inability to maintain a sound fiscal balance
could quickly damage a country’s standing in the eyes of foreign investors,
who see it as a sign of irresponsible governance. When the imbalance is so
large as to require external assistance — by the EU or the IMF — the reputational



196 V. Séepanovié

pressures are likely to be compounded by direct demands to undertake difficult
reforms in order to restore fiscal stability. Almost as a rule, these come in the
form of spending cuts rather than tax increases, pushing the country back on to
the low road.

This section has thus far provided a general outline of the mechanism that
keeps the new EU member states suspended between the two paths to competit-
iveness: the political pressures against the ‘low road’ and the inability to muster
the financial commitments necessary for the pursuit of the ‘high road” without
risking the anger of investors. Nevertheless, the exact policy response to these
pressures will depend on each country’s internal conditions, its prior experi-
ences, and the political skill and beliefs of its leaders. In the following section,
these dynamics are examined in greater detail using the examples of two CEE
countries: Hungary and Slovakia.

The dilemmas of competitiveness

Hungary and Slovakia offer a very good starting point for the study of the
contradictory forces that shape a country’s approach to international competi-
tion. At the time of their accession to the EU, these two countries appeared to be
heading in very different directions. While Hungary seemed ready to abandon
the low-cost approach, raising wages and expanding investment in alternative
factors of competitiveness, Slovakia clung to its cost advantage, pursuing a hard-
line policy of economic liberalization. Both policies, however, turned out to be
unsustainable, and by the time the global financial crisis struck, the two coun-
tries had almost reversed their original trajectories. The differences, as well as
similarities, between the two help illuminate the range of policy options avail-
able to states in circumstances of dependence on mobile external capital, the
tension between these options, and the conditions under which states are most
likely to resort to dumping-like strategies in order to restore competitiveness.

Hungary: the costly dreams of convergence

From the outset of post-socialist transition, Hungary enjoyed the reputation of a
‘star reformer’ and a favourite destination for foreign capital in CEE. While most
of their neighbours started off with experiments in some form of national capit-
alism, the Hungarians chose foreign investment as the quickest way to revitalize
the economy (Stark and Bruszt, 1998). Foreign firms were allowed full access to
the privatization process, and, as early as 1992 the incoming investors could
count on a generous system of incentives that included up to ten years of tax
holidays, as well as trade benefits for firms settling in the special economic zones
(Antaléczy and Sass, 2001). In 1995, when the corporate income tax (CIT) rate
still stood at above 30 per cent in every other European country, Hungary cut its
own CIT rate to only 16 per cent. As a result of these efforts, throughout
the1990s Hungary single-handedly accounted for over one-third of all FDI in the
CEE region.
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This readiness to pamper investors did not, however, extend to other areas of
socioeconomic policy. Hungary had initially tried to deal with the costs of eco-
nomic restructuring by offering generous benefits and early retirement options to
those who could not cope with the demands of the new economy (Vanhuysse,
2006). But with the recovery taking longer than expected, these measures soon
turned into an unbearable financial burden. To prevent a rapid increase in debt,
in 1995 the government led by the Hungarian Socialist Party (MSZP) unleashed
one of the most radical austerity programmes in the country’s history. A combi-
nation of wage and employment cuts in the public sector, currency devaluation,
and reduced social benefits and education subsidies lowered the Hungarians’ real
incomes by more than 10 per cent in a single year (Andor, 2000). The ousting of
the socialists from power in 1998 changed little at first: the new centre-right gov-
ernment led by the Alliance of Young Democrats (Fidesz) continued the restric-
tive fiscal policy. To block the rising resentment among Hungarian workers, the
Fidesz government disbanded the tripartite National Interest Reconciliation
Council, denying the unions institutional access to the policymaking process
(Héthy, 2001).

It was not until the recovery was fully underway that the government’s fiscal
position began to soften. The major shift came with the elections of 2002, which
were coloured by expectations of Hungary’s accession to the EU. The economy
was already well out of recession and growing at a steady rate of about 4 per
cent per year. The investment boom had also cut the unemployment rate from
over 10 per cent in 1995 to about 6 per cent by 2002. Meanwhile, wages
increased far more slowly, especially in the public sector, where the government
had maintained a wage freeze for several years. Now, the demands to ‘close the
wage gap’ (bérfelzarkoztatas) with the EU-15 began to feature much more
prominently in the unions’ discourse and eventually spilled over into the parties’
electoral slogans. In the heat of the election campaign, Fidesz doubled the
minimum wage, bringing it up to 40 per cent of average earnings. The party still
lost the elections, but the new government led by the socialists hurriedly topped
Fidesz’s show of generosity with a 50 per cent pay rise for public sector
employees. Pension benefits were also increased with the addition of a thirteenth
monthly payment, which brought spending on pensions up to 10.2 per cent of
GDP. In a gesture towards the unions, the incoming MSZP-led government also
pledged to reinstate the tripartite body and reform labour regulations in a way
that would ‘restore the balance between employees and employers’ (Kiss, 2002).

Nevertheless, the new government took every precaution to ensure that its
moves did not upset investors. To compensate the employers for the rise in
minimum wages, all income up to that amount was exempted from income tax,
and social security contributions were reduced by 4 per cent. Similarly, the labour
law reform passed in 2002 turned out to be symbolic in that it brought no major
changes in the level of employment protection. Its main achievement was to give
more rights to the unions: obliging employers to consult them in cases of major
reorganization, providing more time off for union representatives and repealing
the provision that had previously allowed works councils to conclude collective
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agreements, thus weakening the unions on the shop-floor (Neumann and Toéth,
2002). Given the low unionization rates in the country, these provisions caused
little concern among employers, who were far more riled by the introduction of a
small pay premium for Sunday work. The same cautious approach was evident in
the transposition of the EU directive on temporary employment. The total duration
of fixed-term contracts was capped to prevent abuse, but at five years it was still
far above that permitted by any of the old EU members. To appease the disap-
pointed trade unions, the government asked the social partners to continue negoti-
ations on further reform in the reconstituted tripartite council, but the talks
remained inconclusive (Neumann, 2004).

Despite these balancing acts, Hungary was slowly losing its place as the
darling of foreign investors in CEE. The competition was becoming stiffer as
other countries proffered even more generous incentive packages (Kolesar,
2006; Séepanovié, 2013). In 2003, Hungary’s bid for a large greenfield invest-
ment by the South Korean car manufacturer Kia was rejected in favour of
neighbouring Slovakia, which offered both lower labour costs and higher sub-
sidies. In the same year, just as its ten-year tax holiday expired, the US elec-
tronics giant IBM closed its disc-making unit in northern Hungary and moved
production to China, leaving 3,000 workers without jobs. These events made
it clear that the country could no longer hold its own in low-road competition
and had to find a way to replace these firms with less cost-conscious investors.
The system of investment incentives was subsequently revamped to support
higher value-added activities. Special programmes were created for companies
willing to establish research and development centres, and R&D expenses
were made fully deductible from the tax base. The system of vocational train-
ing was reformed in order to provide employers with more up-to-date skills,
and the private sector was urged to join in the design of vocational curricula.
At 4 per cent and 5.5 per cent respectively, government spending on infra-
structure and education also remained among the highest in the region, and
indeed higher than in many EU-15 states.

The combination of increased social spending, investments in skills and
infrastructure, and attempts to hold investors’ interest with further cost con-
cessions took a high toll on Hungary’s fiscal balance. Between 2001 and
2002, the budget deficit jumped from —2 per cent to —6 per cent of GDP,
reaching —9 per cent by 2006. Almost as soon as it joined the EU, Hungary
found itself subject to the European Commission’s excessive deficit pro-
cedure, which required it to implement urgent fiscal adjustments. However,
despite repeated warnings from the Council of the EU, Hungary’s trouble
with public finances was not yet seen as a major risk to its competitiveness.
The euphoria over EU accession had also spread to investors, and, despite
occasional hiccups, the annual FDI inflows still averaged close to 6 per cent
of GDP. The Hungarian public was also in no mood for more austerity: an
early proposal in 2004 to reduce the deficit through employment cuts in the
public sector met with fierce union opposition and was quickly shelved
(Neumann and Toéth, 2004).
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It was not until 2006, when the MSZP-led coalition succeeded in winning
another term in power, that it finally turned to the task of consolidating public
finances. Even then, however, the government remained too fearful of a public
backlash — or perhaps too confident that the country was still on the right track —
to completely change the policy course. Rather, it tried to patch the holes with a
quick revenue boost, imposing a temporary 4 per cent ‘solidarity surcharge’
upon corporations and individual high-income earners. The protesting employers
were solemnly promised that these ad-hoc measures would be replaced by a flat
20 per cent income tax as soon as the stabilization programme expired (Neumann
and Toth, 2006). But the confidence was short lived. In September 2006, the
Hungarian media broadcasted a leaked speech from the MSZP party congress in
which the new prime minister, Ferenc Gyurcsany, confessed that the socialists
had won re-election by lying about the actual state of the economy and that the
country was on the brink of bankruptcy. What followed was a political uproar
that undermined Hungary’s image as a stable investment location even more
than had the admission of government dishonesty.

To restore the country’s reputation, the Hungarian authorities now reached
for more radical measures to end fiscal profligacy, including an increase in the
minimum pension age, the introduction of mandatory co-payments for medical
services, a reduction in the number of publicly funded places in higher educa-
tion, and increases in VAT and energy prices. Such a package would have been
difficult to pass at the best of times, but now the public mood was positively
explosive. Protests erupted around the country, often led by the largest opposi-
tion party Fidesz, which even collected signatures for a plebiscite against the
healthcare reform. The result was a resounding defeat for the government, con-
tributing to the early resignation of the prime minister in 2009.

By then, the combination of political instability and a weakening economy
had already plunged the country’s investment ratings into the junk zone, and the
arrival of the global economic crisis added the final straw. In November 2008,
Hungary was forced to plead for assistance from the IMF and the EU, promising
in turn to proceed with the austerity package in order to regain fiscal balance.
Although they managed to reverse the debt spiral and halt speculative attacks on
the Hungarian currency, these measures only deepened opposition against the
socialist government. In the spring of 2010 Fidesz won a landslide victory,
which translated into a two-thirds majority in the Hungarian Parliament — enough
to give it a free hand in redesigning the country’s socioeconomic system.

Banking on the popular resentment against austerity, Fidesz promised to
deliver the nation from the clutches of foreign creditors and revive economic
growth and competitiveness. To do so however, it first had to fulfil the demands
set by Hungary’s international partners. Thus, while making a show of restoring
national autonomy in policymaking, the Fidesz government largely followed the
standard procedure of spending cuts and used its parliamentary dominance to
muscle in many of the measures it had rejected while in opposition — the fore-
most example being the unpopular education reform of 2011, which cut the
number of publicly funded places at universities by one-third. Interestingly



200 V. Séepanovié

enough, one issue on which Fidesz went firmly against the EU recommendations
was its determination to lower taxes in order to reignite competitiveness, despite
fears that the loss of revenue would further destabilize the budget. In 2011, the
previously progressive personal income tax (PIT) was replaced by a flat 16 per
cent rate, and CIT was reduced from 19 per cent to 10 per cent on incomes up to
500 million HUF.

While these measures reduced production costs and increased the competi-
tiveness of export-oriented firms, the missing revenue had to be made up by
increasing the burden on those who remained bound to the domestic market.
This included above all consumers — the VAT rose to 25 per cent (the highest in
Europe) — but also the banking and retail sectors, which were saddled with a new
‘crisis tax’. Other sources of savings were found through changes in social
policy, which mainly involved cutting support to certain categories of welfare
recipients and moving them back into the labour market. The duration of unem-
ployment benefits, for instance, was cut from six to only three months and made
strictly dependent on the commitment to job search. The government also ended
the early retirement programme and announced its plans to return some 100,000
to 150,000 disability pensioners to work (Komiljovics, 2011). At the same time,
apart from some expansion of public works, benefit cuts remained the only
method of ‘reactivation’. The government also slashed spending on active labour
market policies, which were now to be financed mostly from the European Struc-
tural Funds (Government of Hungary, 2011). Even the services that had earlier
been considered essential for a shift towards high-road competitiveness were
affected: spending on education fell from an average of 5.5 per cent of GDP in
2004 to 2006 to 4.7 per cent in 2011, while infrastructure spending fell from 4
per cent to 3.1 per cent during the same period.

What had begun as an effort at budget consolidation thus turned into a fully
fledged slide back into low-road competition. The change in orientation was
confirmed by the announced comprehensive reform of the labour code, which
the Fidesz government promised would be ‘one of the most flexible in Europe’
(Government of Hungary, 2011). Although it was advertised as a move to
improve competitiveness, the reform was not necessarily motivated by the desire
to please foreign investors. In the aftermath of the crisis, Fidesz had discovered
that appealing to nationalist sentiments against the multik (MNCs) was as useful
for securing popularity as winning major investment deals, and it maintained a
careful balance between the two (Dobszay, 2013). The reform shows that the
neoliberal dictum of ‘austerity today for prosperity tomorrow’ had become a
reflex policy response in the region that resurfaced time and again in times of
crisis and could be seamlessly merged with the conservative ideologies of
national revival and self-help. Either way, the consequences for the standards of
labour protection were severe. In anticipation of the ‘most flexible law’, the
national tripartite council was once again disbanded, and the social partners were
given only two weeks to submit their comments on the draft. The result was a
bill that radically abrogated trade union rights and shifted employment relations
towards individual contractual law. This meant, among other things, allowing
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collective agreements and even works council agreements to set employment
terms that were worse than those prescribed by the law, and also increasing
workers’ financial liability for damages to employers. The law additionally
restricted employees’ right to compensation in cases of damage or work inter-
ruption, lowered the base for the calculation of redundancy payments and
reduced protection against unlawful dismissal (Toth, 2012).

Slovakia: tired of the low road?

Unlike in Hungary, the approach of EU accession in Slovakia was no occasion
to rest on the laurels of hard-won competitiveness. Under the semi-authoritarian
rule of independent Slovakia’s first prime minister Vladimir Meciar, it had
remained closed to foreign investment well into the 1990s, and his attempt at a
‘national capitalism’ proved to be costly in both political and economic terms.
At the close of the decade Slovakia was still grappling with delayed privatiza-
tion, uncompetitive exports and rising unemployment, and as late as 1997 the
country was declared unfit to proceed towards EU membership (European Com-
mission, 1997). The dread of being left behind finally pushed the Slovak opposi-
tion forces into a common front and, in November 1998, Meciar was ousted
from power.

The new coalition government under liberal-minded Prime Minister Mikulas
Dzurinda immediately set out to liberalize the economy and draw in FDI that
would revitalize the dormant export sector. A generous new incentive pro-
gramme offered long-term tax holidays for large investments, as well as cash
subsidies for new jobs (Sedmihradsky and Klazar, 2002). Mimicking the trends
in other CEECs, corporate tax was slashed from 40 per cent in 1998 to 25 per
cent in 2002, and the PIT rates were reduced by 5 per cent in both income brack-
ets. Investment instantly began to trickle in, but it was not enough to contain the
negative effects of belated restructuring on employment. In the first two years of
the new government, the unemployment rate nearly doubled, reaching 20 per
cent by 2000. Some of the coalition parties took this as a sign that the reform
process should be slowed down, but Dzurinda insisted that only more radical
measures would bring about a complete recovery. The opportunity arrived with
the 2002 elections, in which his newly assembled Slovak Democratic and Chris-
tian Party (SDKU-DS) won the largest share of the vote and was able to forge a
more cohesive government. Its master plan for the revival of the Slovak
economy included a sweeping restructuring of public spending, partial privatiza-
tion of the pension system and the replacement of the complex tax code by a
single 19 per cent tax.

The programme sought to lower the costs of economic activity in the country
and to make the labour force as cheap and as flexible as possible. The tax reform
that had cut the top PIT rate in half also reduced the costs at the bottom of the
pay scale by raising the amount of tax-free income to 50 per cent of the average
wage (Saavedra, 2007). Changes in the taxation policy were followed by a sim-
ilarly radical reform of labour regulation in 2004. As in Hungary several years
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later, the new labour code was touted as ‘one of the most liberal in Europe’
(HNonline, 2004). The new legislation significantly weakened shop-floor unions,
denying them the right to monitor employers’ compliance with labour regula-
tions, abolishing wage compensation for the time spent on union duties and cur-
tailing protection against dismissals of employee representatives. The overall
costs of dismissal were also halved, given that employees could now receive
either their due notice period or their due severance pay, but not both. Employees
on fixed-term contracts fared even worse. Although the duration of such con-
tracts was formally limited to three years, they could be extended indefinitely
and cancelled on a mere 15-day notice without justification.

The Slovak reform of 2003/2004 is probably the clearest example of a
dumping-like competitiveness strategy in the region, with the government pur-
posely lowering social standards in order to attract investors. Not only was this
the most commonly invoked rationale for the reform, but the associations of
foreign investors, most notably the American Chamber of Commerce, actively
participated in its design (Drahokoupil, 2008). On the other hand, very little
was done to shift the competitive advantage away from costs. Between 2003
and 2006, combined spending on infrastructure and education averaged 6.4 per
cent of GDP per year, compared to about 9.5 per cent in Hungary. Unlike
Hungary, however, the Slovak government also managed to avoid a rise in the
budget deficit, offsetting the loss of revenue from the tax reform with increases
in indirect taxation and welfare cuts. The discount VAT rate on basic food
products was abolished and replaced by the uniform 19 per cent tax; the health-
care reform sharply raised the amount of private co-payments for hospital visits
and medication; and unemployment benefits were cut in both amount and dura-
tion (Vukov, 2013).

In terms of investment attractiveness however, the reform was a success.
From 2004 to 2005, Slovakia shot up ten places in the World Economic
Forum’s Global Competitiveness index and was called the world’s ‘leading
reformer’ by the World Bank (World Bank, 2005). On the back of strong FDI
flows, the economy began to expand at an unprecedented rate, hitting 10 per
cent growth rate in 2007. Unemployment decreased more slowly, but by 2007 it
had fallen below 10 per cent, the lowest point since the beginning of the trans-
ition. But the growing economy also awakened the population’s sense of entitle-
ment and demands for a faster improvement in living standards. Falling
unemployment emboldened the unions to push for better wages and working
conditions, and their first target was the controversial labour code. Ahead of the
2006 parliamentary elections, the largest trade union — the Confederation of
Trade Unions of Slovakia — signed a cooperation agreement with the populist
left-leaning party Smer, in which it promised union support at the elections in
exchange for labour reform (Cziria, 2006).

Smer’s campaign was squarely built on opposition to the recent welfare
reforms. The party argued that Slovakia relied too much on cheap labour and
that it ought to invest more in improving the quality of jobs and social services.
Mocking the Christian Democrats’ pride in the ‘most liberal’ labour law, its
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leader, Robert Fico, pointed out that Slovakia was ‘not in Latin America, but in
the middle of Europe’ and that its legal framework should be more socially ori-
ented (SME.sk, 2007). These sentiments clearly resonated with the Slovak
public, and, despite its remarkable success in restoring the Slovak economy to
growth, SDKU-DS was voted out of office in the summer of 2006. It was
replaced by a new coalition led by Smer, which duly fulfilled its promise to the
unions. The new labour code passed by Parliament in 2007 reinstated privileges
for union representatives, made redundancies more difficult and increased pro-
tection for workers on temporary contracts. A year later, another amendment to
the law on collective bargaining also gave the government the right to extend
multi-employer collective agreements to entire sectors without the employers’
consent. The healthcare reform was halted, and a discount VAT rate was reintro-
duced on books and medical supplies.

Despite these concessions, the new government made only very cautious
departures from its predecessor’s cost-conscious policies (Vukov, 2013). It pre-
served the flat tax, which had by now become the trademark of Slovakia’s com-
petitiveness, and convinced public sector unions to accept wage moderation to
ensure Slovakia’s entry into the eurozone in 2009. Compared to the pompous
electoral promises of moving the country away from low-wage jobs and into the
‘knowledge economy’, very little was actually done to boost investments in
skills and research. The most significant change was the 2008/2009 vocational
training reform, which was launched in response to employers’ demands for a
greater supply of medium-level engineering skills. Apart from that, even the
efforts to stimulate research and innovation-related activities sought to keep
costs as low as possible — for instance, by transferring resources from basic to
applied research (Guellec and Wunsch-Vincent, 2009).

Ironically enough, it was the global economic crisis that truly spurred the new
Slovak government to step up investments. This was partly due to the way in
which the crisis had affected the country. Unlike Hungary, where the crisis was
seen as a catalyst that revealed the deeper failures of the economy, Slovakia
remained insulated from the worldwide financial downturn through its impecca-
ble fiscal balance, stellar growth record and low levels of private and public debt.
When the crisis finally arrived, it was through the falling demand for Slovak
exports in the suffering European markets. If it revealed any fundamental prob-
lems with the economy, they did not concern its competitiveness — and certainly
not its cost competitiveness. Rather, they were related to Slovakia’s over-
exposure to a limited number of external markets, its low domestic demand and
the economy’s dependence on a small set of highly cyclical industries such as
car manufacturing and electronics. Accordingly, the government response
focused on providing assistance to firms in distress and expanding investments
to support internal expansion and upgrading. The social partners were invited to
contribute to the design of anti-crisis measures, first in the tripartite Economic
and Social Council and later in the newly founded Economic Crisis Council. The
result was an important amendment to the labour law that introduced for the first
time the option of work time accounts. This enabled a more flexible reallocation
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of work to protect employment, but gave unions co-determination rights over its
deployment (Kahancova, 2013). Other protective measures included subsidies
for short-time work and training, increased spending on investment support, and
increases in social spending to accommodate the growing number of unem-
ployed. The government also launched an extensive programme of infrastruc-
tural investment that included building a new nuclear power station, expanding
the central airport in Bratislava and completing the network of motorways across
the country (Bucek, 2012).

This bout of public spending helped Slovakia weather the most difficult year
of the crisis, and the economy returned to growth as early as 2010. However,
unemployment still remained relatively high, and the combination of high spend-
ing and falling economic activity pushed the budget deficit from a low 2 per cent
in 2008 to as high as 8 per cent in 2009. This gave plenty of ammunition to the
opposition to denounce the government’s ‘irresponsible’ policies and mount a
campaign to restore the health of the public finances and improve competi-
tiveness. At the 2010 elections, Smer still won the largest number of votes but
failed to build a coalition, and the Christian Democrats returned to office.
Although much had changed since their first term in power, the programme
unveiled by the new SDKU-DS government offered the same mixture of auster-
ity and liberalization that had served the country so well half a decade previ-
ously. Investments in the expensive motorway project were halted and the
subsidies to the private sector were discontinued (Bucek, 2012). Further savings
were to be made through employment cuts in the public sector, which was to
reduce the wage bill by some 10 per cent over the next few years. In what had by
now become a defiance contest between the two leading parties, the new govern-
ment once again undid the changes to the labour code implemented by its prede-
cessor, reinstating the earlier liberal version. Hoping to repeat the ‘branding’
success of the flat tax, the new Minister of Economy even tried to eliminate the
mandatory minimum wage (Pravda.sk, 2011).

This time however, the Slovak public was far less patient. The minimum
wage was preserved following a wave of angry protests by trade unions, but the
sporadic conflicts with public sector employees continued into 2012. The biggest
quarrel, however, erupted within the governing coalition itself, when austerity-
bent Slovakia was asked to approve the new European Stabilisation Fund — the
facility designed to provide financial assistance to highly indebted members of
the eurozone. SDKU-DS was ready to support the fund, but the irony of the situ-
ation was not lost on other members of the coalition, who threatened to call a
no-confidence vote. The Stabilisation Fund was eventually approved with the
help of Smer, but not before the government agreed to hold a snap election. In
the spring of 2012 Smer returned to power, ending the short-lived experiment in
austerity. While it is still uncertain whether the second Smer government will
have a more coherent programme of moving Slovakia towards the high-road
competition path, it is clear that the low road is no longer the preferred policy
option. As one of the first moves upon its return to office, Smer again reversed
the liberal amendments to the labour code and raised the minimum wage. In
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2013, the one-time symbol of Slovakia’s commitment to the low-cost path — its
flat tax — was also abolished. Personal income taxes returned to a progressive
scale and Slovakia became the first country in CEE in 25 years to officially raise
the CIT rate.

Conclusion

This chapter has examined the evidence for state-led social dumping as an
integral part of competitiveness strategies in Central and Eastern Europe. Its
findings suggest that even under conditions of fierce competition for capital, pur-
poseful attempts to lower social and employment standards in order to attract
investment remain relatively rare. The need to please investors is counterbal-
anced, on the one hand, by the political pressure of popular demands for better
living standards and, on the other, by the widespread concern among policy-
makers that the region cannot hold on to its cost advantage for ever and must
find alternative ways to bolster competitiveness. In good times, this combination
of factors has led to improvements in social and labour regulation, as well as to
attempts to increase spending on infrastructure and education in order to attract
less cost-conscious firms.

Nevertheless, this chapter also reveals important constraints that competition
imposes upon the states’ ability to move away from low-cost policies. Even
when they try to increase the quality of services, the CEECs are usually unable
to share the costs of such measures with investors. Indeed, they have even sought
to compensate them for market-driven increases in labour costs by continuously
reducing the tax burden, which has meant that all additional spending has had to
be financed by debt or by increases in indirect taxation, or both.

Most importantly however, despite the powerful counter-pressures, dumping-
like policies are still considered the most effective way to quickly restore com-
petitiveness in times of crisis. All strategies to channel investment flows towards
one’s jurisdiction are, after all, exercises in national marketing, and the experi-
ence of CEECs over the past two decades suggests that radical moves such as
flat taxes, ‘lowest corporate tax’ or ‘the most liberal labour code’ are far better at
attracting attention than respectable increases in education spending. Moreover,
to the extent that such episodes are closely connected to crises of public finances,
as in Hungary in 2008 and in Slovakia in 2010, the threat of imminent national
bankruptcy is also likely to weaken opposition to ‘dumping’ — both at home and
abroad. There is probably no better illustration of this than the experience of the
recent crisis, when the same EU leaders who a few years earlier had denounced
the unfairness of lower wages in the East now earnestly advised Southern Euro-
peans to cut their labour costs.

All of this suggests that the trend of policy oscillations is likely to continue.
This is bad news for the CEE states, as it makes it hard to sustain the kinds of
investments that may eventually help them overcome dependence on low costs.
Recent decisions by both Hungary and Slovakia to increase capital taxes and
thus force investors to share some of the burden of recovery are encouraging,
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although they come at a price of growing populism in both countries and, in
Hungary at least, of openly anti-European rhetoric. Both countries have also
voiced their unease with the Franco-German proposal to include corporate tax
harmonization in the new European Fiscal Compact (BBC, 2011; SME.sk,
2013). The fact that the final version of the Compact leaves tax policy to the
member states, but stipulates stringent limits on government spending, indicates
that social policy will probably remain an important part of competitiveness
strategies in the future — either as a tool or as a victim.

Note

1 Interview with Juraj Vantuch, Slovak State Institute of Vocational Education and
Training (SIOV), 29 March 2011.
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11 Tracing the competitiveness
discourse in Spain

Social dumping in disguise?

Monica Clua-Losada

Introduction

On 12 June 1985, following six years of intense negotiation, Spain signed the
Accession Treaty to join the European Economic Community (EEC). The event
took place just a few months before the tenth anniversary of Francisco Franco’s
death and was an important turning point in Spain’s contemporary political
history. It served as proof of the international recognition of Spain’s new demo-
cratic political regime and signalled that the country was ready to leave the
tumultuous twentieth century behind as a legitimate and internationally acknow-
ledged liberal democracy. It also represented an opportunity to consolidate the
electoral success of the Spanish Socialist Party (PSOE), or what has been termed
by Holman (1996) as the hegemonic project of the Spanish socialists. The
Spanish democratic transition, which has been held up as exemplary by many,
cannot be understood without bearing in mind the stability provided by 14 con-
secutive years of government by the PSOE (1982-1996).

The period following Spain’s EEC/EU entry was characterized by a contra-
diction between ‘societal corporatism at the national level and economic liber-
alism at the European level [which] was resolved to the benefit of the
neo-liberals in government’ (Holman, 1996, p. 77). This contradiction mani-
fested itself in a specific concern with ‘competitiveness’, which continued
throughout the period considered in this chapter and beyond. Specifically, this
chapter argues that during the period of Spain’s political and economic inte-
gration with the EU, the term ‘competitiveness’ was used by successive
Spanish governments to justify profound changes in the spheres of welfare and
labour market policy; it was also one of the main drivers of social dumping
practices undertaken by both local and foreign businesses. This does not mean
that all policy changes carried out under the ‘competitiveness-enhancing’ label
entailed the lowering of social standards or encouraged rule-bending practices.
It has to be remembered, however, that the expansion of the European market
to the Southern European countries coincided with the launch of the EU
Internal Market agenda, which was dominated by a thrust towards deregulation
and liberalization. The subsequent emphasis placed by the EEC/EU and
national-level actors on the removal of regulatory ‘constraints’ gave the green
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light to business interests to pursue social dumping. At the same time, with the
removal of barriers to capital flows in Europe, competition between the periph-
eral EU countries intensified, leading them to launch ‘competitiveness-
boosting’ social dumping policies in order to attract foreign investors (also see
Séepanovié, Chapter 10, this volume).

In order to substantiate the above argument, this chapter shows how com-
petitive pressures that were inherent to Spain’s European integration process
were translated into a narrative of competitiveness, and it examines how this nar-
rative was used by state actors to rationalize their attacks on the existing social
norms. Focusing on the first 22 years of the country’s EEC/EU membership —i.e.
the period from 1986 to 2008 — it observes the use of the competitiveness rhet-
oric by the country’s successive prime ministers, and confronts the discursive
use of the term with the social and labour market reforms implemented during
their respective terms of office. The chapter identifies a double-track policy
approach, showing how social policies were sometimes used strategically to
pacify society and to obtain its consent for regressive labour market reforms by
compensating the ‘losers’ of labour market deregulation. For instance, the main-
tenance of unemployment insurance schemes based on previous contributions
preserved the material well-being of certain groups of unemployed workers, but
it did so at the expense of labour market activation policies. This resulted in a
conflicting development of welfare and labour policies in modern Spain: the
preservation of certain social protections was accompanied by retrenchment in
many other policy areas. On closer examination, the developments in Spain seem
to reflect policy contradictions at the EU level, where efforts to incorporate a
‘social dimension’ into wider EU integration projects clash with the need to
boost the ‘competitiveness’ of the European economy or with the goal of macro-
economic convergence (Bailey, 2008).

The chapter is structured as follows. It first offers a brief discussion of the
concept of social dumping in line with this volume’s theoretical concerns, high-
lighting the difficulties of applying it to the Southern European context. It then
traces the development of competitiveness discourses in Spain and matches them
with the welfare and labour market reforms implemented during the period
between the country’s EU accession in 1986 and the outbreak of the economic
crisis in 2008. The final section discusses the empirical evidence and links it to
the theoretical discussion developed in the first part of the chapter.

Problematizing the concept of social dumping in the
Southern European context

From a critical political economy perspective, it may be argued that ‘social
dumping’ is a concept engaging with the idea of power asymmetry between labour
and capital that has become prominent in political and academic discourses of
recent decades. It is based on the assumption of a declining political agency on the
part of the working class. During the initial decades following World War Two,
capital and labour had managed to achieve a balancing act, and a more ‘human’
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form of capitalism was able to cohabit with a pacified labour. The growing impor-
tance of neoliberal ideas, however, created an overwhelming conviction on the side
of capital that for economic growth to occur it was no longer necessary to forge
compromises with workers. This inevitably led to a series of losses by labour,
notably in the spheres of workers’ and welfare rights (Tilly, 1995). The perception
of the growing power imbalance between capital and labour was also related to the
fact that whereas the former can be easily shifted around the globe, the latter has
remained largely immobile, constrained within national boundaries. As Anderson
(1992, p. 366) puts it, there is a ‘massive asymmetry between the international
mobility and organization of capital, and the dispersal and segmentation of labour,
that has no historical precedence’. Increased capital mobility creates a sense within
much of the political imaginary that political institutions no longer have the power
to regulate capital flows; that the state is in a process of retreat because it is no
longer able to ‘tame’ capital (Strange, 1996). According to Epstein (1996), the
sense of hyper-mobility of capital has further strengthened the process of state
retreat: the idea that capital can fly from a national territory at the touch of a button
has acted as a public policy restraint for state policymakers. In other words, the
perception of capital’s hyper-mobility may actually be stronger than the actual
scope of the phenomenon. In Spain, for instance, the process of regional integra-
tion at the European level was often presented by the PSOE as a possible way to
counteract this apparent loss of power by political institutions. It was believed that
by combining and coordinating states’ efforts to control capital flows, capital may
once again be brought under the control of political institutions, even if the latter
are established above the level of individual national states. In practice however,
the opposite mechanism was at work: as argued in the Introduction to this volume,
the EU integration process was largely synonymous with top-down marketization
and deregulation, and it deprived the EU member states of the ability to control and
regulate capital at the national level.

This chapter aims to contribute to this volume, and to wider academic and
policy debates, by problematizing the notion of social dumping in terms of a direct
relation to increased capital mobility and the loss of state power. Key to this under-
standing of social dumping is the question of what terms are used in reference to
rule-evading practices — and by whom. It is noteworthy that, in the EU context, the
term ‘social dumping’ has featured primarily in Northern and Western European
discourses, which have generally focused on how the EU enlargement to the south,
and later to the east, has impacted upon wages and working conditions in the high-
wage EU member states (Bernaciak, 2012; see also Arnholtz and Eldring, Chapter
4, this volume). By contrast, social dumping has hardly ever been discussed in the
Southern European and CEE member states. For instance, although Spanish
workers in some manufacturing sectors (in particular in the automotive industry)
expressed anxiety on the eve of the EU’s eastern enlargement, their concerns were
rarely framed within a social dumping discourse. There have even been quant-
itative attempts to demonstrate that the notion does not apply to the Southern Euro-
pean context, as exemplified by Guillén and Matsaganis’ (2000) analysis of the
Spanish and Greek welfare states.
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The low salience of social dumping in the public discourses among peripheral
EU countries would suggest that social dumping affects only highly developed
national economies and that it is not an issue in states characterized by lower
wages and inferior working conditions. Instead of denying the relevance of the
concept for the latter context, this chapter argues that in the Spanish discourse
and policymaking process, deregulation policies and market actors’ efforts to
evade existing regulatory constraints have simply been ‘packaged’ in a different
way — using the frames of ‘competitiveness’ and ‘competitiveness-enhancing
measures’. The chapter will therefore focus not so much on the analysis of con-
crete instances of social dumping in Spain as on the use of the ‘competitiveness’
discourse to justify the deregulatory policies and the attacks on labour market
norms that have been implemented by successive Spanish governments (social
democratic and conservative alike) in the course of the country’s EU integration
process and its accession to the eurozone.

The analysis shows that competitiveness — or the lack thereof — has been a
powerful buzzword accompanying measures aimed at increasing economic effi-
ciency at the cost of social welfare and labour rights. It is immediately striking
that whereas the term ‘social dumping’ had clearly negative connotations in
Spain, ‘competitiveness’ had the opposite effect. As a result, deregulation and
social dumping became something to aim for rather than something one must
defend against, as was the case in Northern and Western Europe. For this reason,
the title of this chapter refers to competitiveness, which is actually meant to
signify social dumping in disguise.

Moreover, the chapter argues that the pursuit of ‘competitiveness’, voiced by
all Spanish prime ministers who were in office during the examined period, had
a negative effect upon Spain’s labour market regulations. It demonstrates how
the process of European integration, especially in the post-Maastricht period,
brought increased pressure for internal devaluation as the only possible means of
economic adjustment for countries joining the European Monetary Union
(EMU). In Spain, this found direct expression in labour market reforms designed
to increase labour market flexibility. At the same time, both in the case of Spain
and other Southern European countries,! welfare policies appear to have fol-
lowed a path that challenges the social dumping hypothesis, even though the
reforms undertaken in the latter area were also based on the competitiveness dis-
course. This finding suggests that the competitiveness framework permits the
coexistence of two seemingly contradictory dynamics: the systematic erosion of
labour rights coupled with a differentiated trajectory of welfare reforms, with
upward convergence in some cases, and the near dismantling or the lack of
development of social protection in other social policy areas.

Beyond the Spanish case, this chapter argues that the increase of competit-
iveness, defined as the ‘deepening and expansion of the market-mediated and
competition-driven profit venture far beyond the corporate sphere’ (Wigger and
Buch-Hansen, 2013, p. 605), has become the main goal of EU macroeconomic
policy. As argued in the introductory section, the concept of competitiveness is
linked to social dumping, but it is broader insofar as it encompasses not only
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measures aimed at the lowering of welfare and labour standards, but also those
designed to encourage economic growth, such as investing in skills, developing
adequate infrastructure and enhancing administrative capacity. At the same time
however, at the micro level, the intensification of competitive pressure that
accompanies the adoption of the competitiveness framework forces market
actors to look for ways to evade regulatory constraints in order to improve their
position vis-a-vis their rivals. In this regard, ‘competitiveness-enhancing’ meas-
ures implemented at the level of the EU and the individual EU member states
inevitably open the door to bottom-up social dumping practices.

Spanish welfare and labour policy in 1986 to 2008:
periodization in relation to EU developments

This section examines Spain’s political discourses between 1986 and 2008,
paying particular attention to the use of the ‘competitiveness’ argument to justify
policy changes in the fields of labour and welfare policy. The time frame encom-
passes the period from Spain’s EU entry until the outbreak of the global financial
and economic crisis. The reason for choosing this extended period is to ensure
that the observed policy changes and attitudes regarding welfare and labour pol-
icies were not only due to austerity measures related to the recent economic
crisis and implemented under the supervision of the Troika (i.e. the European
Commission, the International Monetary Fund and the European Central Bank).
This section applies Vanhuysse’s (2006) concept of strategic social policies
to show how the policies implemented by successive Spanish governments —
often acting as part of a tripartite corporatist structure — led to uneven develop-
ments in the sphere of welfare and labour policy. Strategic social policies, by
favouring certain social groups or workers while removing social and labour
protection from others, have the effect of preventing political disruption and
social contention. These policy packages providing compensation for certain
parts of society ‘[a]re likely to enhance governments’ success in implementing
economic reforms’ (Vanhuysse, 2006, p. 133). The concept of strategic social
policies was originally applied to the CEE countries’ transition from socialism to
capitalism,” but it may also be used, with caution, for the analysis of the Southern
European context of the 1980s. In Spain, this was a period of transition to demo-
cracy that was threatened from all angles, for example, by the attempted military
coup d’état in 1981 which, according to some scholars, made the EEC aware of
the necessity to speed up the process of Spain’s accession (see e.g. Crespo
MacLennan, 2000). Stability as a precursor to democratic consolidation became
paramount and, as such, it was understood to be achievable through the incorpo-
ration of key political and social actors into the political system and through eco-
nomic growth that would ensure progressive convergence with the ‘old” EEC/
EU member states. The EU was seen not just as a wealthy neighbour and the
country club that one wished to join, but also as the only possible guardian of
Spain’s young and fragile democracy. In the Spanish context however, the sub-
sequent reliance on strategic social policies resulted in an imbalance between, on
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the one hand, welfare protections that were kept in place for certain groups (such
as unemployed workers from previously protected industries), and, on the other
hand, the flexibilized labour market.

In order to trace the interplay between the EU integration process and the
strategic social policies used in the Spanish context, the analysis focuses on
policy priorities outlined by incoming prime ministers in their investiture
speeches. The periodization is related to EU developments and their impact upon
Spain’s political economy. The first period, from 1986 to 1991, was the initial
phase of Spain’s EU integration, often referred to as the ‘catching-up’ phase.
During these first five years, the EU was seen as an external force that provided
successive Spanish governments with an expansive policy paradigm; in other
words, it helped them justify policies designed to bring the levels of public and
social expenditure in line with the ‘old” EU member states’ standards. The
second period, from 1992 to 2000, was the time between the signature of the
Maastricht Treaty and the adoption of the Lisbon Agenda. It was characterized
by a very different type of convergence — a macroeconomic one — which was
often carried out at the expense of the previous goal of catching up with the rest
of the EU in the sphere of welfare. It was also the period when some of Spain’s
difficulties in the domain of the labour market (specifically the country’s particu-
larly high levels of unemployment) became accepted as structural features (Har-
rison and Corkill, 2004). The final period, between 2002 and 2008, coincides
with the implementation of the Lisbon Agenda and the adoption of the euro as
the common European currency.

1986 to 1991: the ‘honeymoon period’ of Spain’s EU integration

Coinciding with Spain’s entry into the EU, the PSOE won another general elec-
tion. In his investiture speech, the returning prime minister, Felipe Gonzalez,
highlighted the need to invest in the country’s infrastructure in order to stimulate
socioeconomic development. He also viewed an increase in social expenditure,
the development of essential services and the enhancement of public sector capa-
city as indispensable elements of an EU member state’s policy (Gonzalez, 1986).
All in all, this initial ‘honeymoon period’ was characterized by efforts to
improve living conditions in the country and to set up the necessary infrastruc-
tural and public sector prerequisites for a modern economy. At the same time,
between 1986 and 1989, the share of unemployed people receiving benefits grew
by nearly a quarter, while expenditure on unemployment benefits went up by
nearly 40 per cent (Bermeo, 1994). This suggests that the PSOE government
maintained unemployment benefits as a way to compensate the negative effects
that the restructuring of the Spanish economy had on Spanish society.

By 1989, employment creation was seen as a crucial step in boosting the
country’s competitiveness. In line with the prime minister’s investiture speech
delivered that year, competitiveness was to be best achieved by reducing
domestic demand because inflation was reaching very high levels (Gonzalez,
1989). Spain was increasingly being seen as uncompetitive by both the architects
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of the EMU and the PSOE, who therefore believed the country had to increase
its efforts to become a more export-oriented economy (Crespo MacLennan,
2000; Farrell, 2001). The successive Spanish governments of that time saw
export-oriented strategies as a means to build a more versatile, open economy
that was able to move away from agriculture and services towards more capital-
intensive activities such as manufacturing (Holman, 1996). Such an economy
would provide the opportunities for employment creation.

During this period, the reduction of Spain’s historical social deficit was a pri-
ority, albeit a costly one.® By the early 1990s, the goal of increasing social
expenditure to the spending levels of the old EU member states came under
growing pressure from the economic recession that hit Spain and called for aus-
terity; in other words, for a reduction in public expenditure. Unfortunately, this
happened before Spain was able to catch up with the rest of Europe in relation to
social expenditure. For example, in both health and family policy, Spain has had
consistently lower expenditure per capita than the rest of the EU (Clua-Losada,
2012a, 2012b). As Farrell (2001, p. 95) points out:

for Spain, from the end of the 1970s through to the signing of the Maastricht
Treaty in 1992, convergence in the public sector meant expanding towards a
level comparable with the EU average. It is somewhat ironic that, having
made such strenuous efforts to converge with the EU average, European
integration would then force a reversal of Spanish authorities’ expansionary
phase through the limitations imposed on public sector deficits and govern-
ment debt under the convergence criteria set out in the Maastricht Treaty.

The next section highlights the nature of the period between 1992 and 2001, or
what one could call the country’s bumpy road towards the fulfilment of the
requirements for entry into the EMU.

While it is important to highlight that, up until 1992, there was a short but
important period of welfare state expansion driven partly by the initial process of
catching up with the rest of the EU, this expansion was not driven by consensus.
For example, Threlfall (1997, pp. 8 and 9) points out that even though the PSOE
policymakers viewed the push from the EU towards minimum standards of
worker protection as positive and desirable, they nonetheless understood it ‘in
relation to employment conditions, rather than in the wider sense of social pro-
tection from all the major risks to which citizens are subject’. The European
push towards the development of a Spanish welfare state was therefore inter-
preted in a very particular way: the goal was not to increase citizenship rights,
but rather to enhance the competitiveness of companies and workers.

1992 to 2001: the Maastricht Treaty and the reality check

The period between the conclusion of the Maastricht Treaty and the launch of
the Lisbon Agenda was one of contradiction between tight economic policy and
the needs of the developing Spanish welfare state. The Maastricht Treaty set
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forth strict macroeconomic convergence criteria that EU member states had to
meet in order to join the EMU. It also created a framework in which inflation
and high deficits were monitored so that they remained within predefined limits.
This microeconomic strait-jacket proved particularly restrictive for Spain — a
catching-up economy that was in the middle of the process of building a welfare
state. The needs of social policy were increasingly subsumed under a particular
view of competitiveness, understood as a combination of increased productivity
by private companies with enhanced capacity on the part of the public sector. As
such, social policy became closely linked to efficiency, understood as institu-
tional capacity, in relation to both the public and the private sectors. By this
point, the Spanish government’s and the EU’s understanding of the relationship
between social policy and competitiveness had started to become aligned. Fol-
lowing the conclusion of the Maastricht Treaty, they both sought to subject
social and labour policy to broader macroeconomic concerns rather than to social
justice considerations (Bailey, 2008). The competitiveness narrative acquired a
level of coercion as it became apparent that the state had to reduce its expendi-
ture if it was going to comply with the Maastricht criteria. As a result, the
emphasis put on reducing the public deficit had a detrimental effect upon Spain’s
expansionary needs during its attempts to develop a welfare state.

Soon after the path towards the EMU was set in 1992, Spain held another
general election that was once again won by the PSOE, which subsequently
designated Felipe Gonzalez as prime minister. In his 1993 investiture speech, the
narrative of competitiveness was at centre stage:

Competitiveness does not just depend on the productivity of the private
sector in the economic sphere, but also on the quality and the good function-
ing of public administrations. This means we must modernize the adminis-
tration in three ways: achieving efficiency in order to improve the
relationship between costs and benefits, improving the quality of services
being offered to citizens, and flexibilizing rigidities, increasing transpar-
ency, becoming more accessible. ... In short, fellow Members of Parliament,
we want to achieve reduced and efficient administrative structures focused
on societal demands. This is why this government will continue with a
policy of freezing public sector employment.

(Gonzalez, 1993, author’s translation)

Many buzzwords were used during this period by the Spanish government, as
the above quote shows. One of them was the need for a more ‘flexible’ society,
which in practice meant the streamlining of public sector employment and the
overall reduction of employment protection. Hence, it is not a coincidence that
the reform of Spanish labour legislation enacted during the same year as the
investiture speech allowed for a wide use of temporary employment contracts.
The labour law reform was designed to reinforce the 1984 labour market reform,
which opened the door to a two-tier labour market (Polavieja and Richards,
2001) through the introduction of part-time and service contracts — short-term
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contracts that were highly regulated and used under specific circumstances, such
as Christmas campaigns in shops. The new set of regulations revolutionized the
Spanish labour market, as may be seen in the evolution of temporary employ-
ment in Figure 11.1, which shows that the reform opened a Pandora’s box for
Spanish workers. Employers used it to hire workers with little protection; and
hiring and firing costs were likewise reduced. The rise of temporary employment
provided both employers and the state with a means to withstand economic
shocks without taking responsibility for the social consequences. The state also
benefited from the change because, given the rigid unemployment insurance
system, most of these temporary workers did not qualify for receiving unem-
ployment support when they were fired. In addition, temporary employees served
(and still serve) as a handy buffer within the Spanish economy: in the event of
an economic downturn, restructuring becomes much easier with a large group of
workers that can be hired and fired without notice.

These competitive pressures did not apply only to the labour market. Social
policy provisions such as old age pensions and the organization of the public
sector were directly framed around the narrative of competitiveness. Importantly,
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by then it was becoming evident that the focus on a limited expansion of social
policy was being superseded by economic concerns. The fiscal discipline
imposed by the EMU was translated in Spain into a reining in of social expendi-
ture. In this regard, the European Industrial Relations Observatory noted in its
1997 Annual Review that ‘in ... Spain, the changes required to prepare for EMU,
particularly in terms of public spending, have played a large role in shaping col-
lective bargaining and social dialogue’ (EIRO, 1997). Social dialogue during this
period found its expression in the ‘Pacto de Toledo’ tripartite agreement on public
pensions of 1995, which was designed to ensure the sustainability of the system. In
this case, once more, sustainability was understood in economic rather than social
terms. The agreed restructuring of pensions would only affect future generations,
leaving those of a pensionable (and voting) age with similar levels of protection to
those they had been led to expect during their working and contributing years. In
this sense, one could argue that while the process of European integration may
have led to the improvement of certain labour market conditions such as working
time and gender equality in the workplace, policies that had redistributive effects,
such as changes in taxation or universal welfare benefits, were more often than not
neglected in favour of macroeconomic adjustment.

Over time, the expansive elements of social policy were being reduced, not just
in Spain but also in other EU member states. In Spain, some key areas were pro-
tected, such as contributory insurance designed to mitigate the effects of industrial
restructuring upon traditional workers. It became clear that ‘the convergence criteria
established under the Maastricht Treaty impose[d] strong constraints on Member
States’ fiscal and monetary policies and indirectly promote[d] privatization as a
resource for budgetary revenues’ (Bohle, 2009, p. 168). These strict benchmarks not
only promoted the privatization of public assets, but also constrained the policy
choices of national governments in relation to welfare policy (Ferrera, 2006, p. 117).
As monetary policy gained in importance, countries were going to be left with just
one type of macroeconomic policy option: internal devaluation of their labour
markets and of their social policy provision. As Scharpf (2002, pp. 665f.) explains:

In the process of European integration, however, the relationship has
become asymmetric as economic policies have been progressively Europe-
anized, while social-protection policies remained at the national level. As a
consequence, national welfare states are constitutionally constrained by the
‘supremacy’ of all European rules of economic integration, liberalization
and competition law. At the same time they must operate under fiscal rules
of monetary union while their revenue base is eroding as a consequence of
tax competition and the need to reduce non-wage labour costs.

This asymmetrical relationship between economic and social and labour market
policy had its own dynamics in Spain. In 1996, the Partido Popular (PP) with its
leader José Maria Aznar won the general election that ended the 14-year period of
PSOE rule. Aznar was convinced, along with many of his European counterparts,
that public enterprises, particularly utilities, needed to be privatized so that Spain’s
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competitiveness vis-a-vis other EU member states could be improved. Moreover, it
was clear in his investiture speech that EU integration was no longer interpreted as
a tool for the expansion of welfare state policies, such as labour and social policy;
on the contrary, the latter two areas were given secondary importance after issues
such as deregulation and privatization (Aznar, 1996). In 2000, the PP won yet
another general election, which allowed Aznar to continue with this agenda.
Overall, the development in social and labour market policy during this period
should not be characterized as divergent but as contradictory. This was primarily
because contributory social policy instruments were maintained, but at the same
time, temporary workers had limited or no access to such rights. Both policy areas
came under deregulatory pressures in line with ‘competitiveness’ discourses that
were focused on the achievement of macroeconomic convergence.

2002 to 2008: competitiveness with a human face?

Following the introduction of the euro as the common European currency in
2002, the economic and social pressures on the EU member states became more
overt, particularly in the case of the peripheral EU states. It was also during this
period that interstate rivalry over foreign direct investments (FDI) intensified,
which became particularly apparent in three policy areas with direct effects on
labour and social policy (Bohle, 2009). First, competition pushed governments
to reform their tax regimes in the direction of ‘business-friendly’ taxation
systems. Second, European governments launched investment incentives that
involved a variety of policy measures, including the reduction of social security
contributions. Finally, the deregulation of the labour market brought the weaken-
ing of employment protection and the growing flexibilization of the employment
relationship.

In Spain, this was an era of economic growth driven by speculative financial
capital and construction (Charnock ef al., 2014). The government policies imple-
mented during this period were aimed at supporting this developmental model.
Tax breaks were introduced to encourage foreign companies to transfer their
production to Spain, targeting in particular — but not only — the automotive
industry. At the same time, previously national utility companies received signi-
ficant government assistance in order to expand across Latin America, as part of
the effort to encourage export-led growth. The two successive PP governments
that were in power between 1997 and 2004 emphasized the need for economic
growth, even at the expense of employment protection and social welfare. The
asymmetry between these two policy areas was increased during this period and
was accompanied by numerous breaches of tripartite agreements and the reduc-
tion of the scope of collective bargaining agreements.

The way the PP handled the tragic events related to the Atocha train station ter-
rorist attack by Al-Qaeda led to a change in the elections of 2004, which were won
by the PSOE with Zapatero as its leader. The new government focused on enhanc-
ing civil and political freedoms and rights while maintaining social and labour
policies in line with the Lisbon Agenda, which meant defining * “the social” mainly
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in terms of adaptability of the labour force to the exigencies of competitiveness in a
globalized world economy’ (Van Apeldoorn, 2009, p. 29). For instance, education
and research were presented as being crucial to the development of the knowledge-
based economy envisaged by the Lisbon Agenda. This did not fall on deaf ears in
Spain, and Zapatero’s premiership highlighted the importance of education and
research for Spain’s competitiveness, with government expenditure in R&D rising
with a view to achieving a knowledge society. Improving the country’s infrastruc-
ture was still seen as a competitiveness-boosting measure, but it also contributed to
a model of economic growth founded on construction and financial speculation.
The high levels of growth maintained throughout the 2000s were based on a con-
struction bubble fuelled by public investment and business-friendly policies. The
construction of airports in many Spanish cities as well as the development of a
high-speed rail network are cases in point. It is noteworthy that, during this final
period, the government committed itself to maintaining and strengthening social
corporatist structures, precisely as a means to enhance and secure economic
growth. This commitment, however, was merely of discursive significance and was
not translated into concrete tripartite agreements.

Zapatero’s investiture speech in 2008 was characterized by a marked Euro-
pean undertone. Europe received far more mentions in 2008 than in any previous
speech made by incoming Spanish prime ministers. This, however, was not due
to the crisis that was starting to loom large; the 2008 investiture speech appeared
largely blind to what was to come. Instead, most references to Europe had to do
with Spain’s impending European presidency in 2010, which was seen as an
opportunity to broadcast the country’s political, social and economic advance-
ment to its European neighbours. In a sense, this final period illustrates the blind-
ness of Spain’s political class to what was about to happen. In 2008, Zapatero
claimed that:

[i]n the last four years we have grown more and we have created more
employment than any other country nearby. We have been loyal to
budgetary stability, we have been able to save and reduce public debt, and
because of all that, in 2008 Spain has a stronger economy than in 2004.
(Zapatero, 2008, author’s translation)

During this period, Spain developed many of its social and labour market policies
through the use of business-friendly policy instruments that increased its competit-
iveness compared to other member states. For example, as mentioned earlier, Spain
introduced numerous tax allowances and subsidies to encourage automobile pro-
duction in the country. In terms of labour market policy, its active labour market
programmes were largely limited to tax breaks for employers who hired workers
from particular groups, such as young people, women and the long-term unem-
ployed. Overall, the period following the launch of the Lisbon Agenda was charac-
terized by increased competitive pressures also within the EU, resulting in interstate
rivalry based around two core pillars: the ability to attract FDI and the extent of
export-oriented activities within a national economy.
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In Spain, FDI was seen in terms of both industrial capacity and the large-scale
service economy. This reinforced Spain’s model of development based around a
large tourist sector. At the same time, certain companies (primarily previously
nationalized utilities), as well as some banks (the paradigmatic case being the
financial services giant Banco Santander), were encouraged, and aided financi-
ally, to expand across the globe, particularly into the Latin American market.
The deregulatory efforts and policies of subsidization pursued by the Spanish
government during this period provided incentives for investors. At the same
time however, they testify to an active role of states in the competitive race for
FDI, in the course of which governments themselves become social dumping
actors (also see Séepanovi¢, Chapter 10, this volume).

Discussion and conclusion

This chapter has argued that it may be wrong to assume that social dumping has
not been an issue in the peripheral EU member states, despite the absence of the
notion in popular debates and academic discourses. It has explored the relation-
ship between social dumping and competitiveness narratives and concluded that,
in the case of Spain, deregulatory policies and social dumping practices were
presented as competitiveness-enhancing measures that were justified — and often
even openly encouraged — by state actors. If we briefly return to the initial dis-
cussion about the relationship between global capital and national states, the
Spanish example considered in this chapter shows that the state has the capacity
to act — and does so — even in the context of regional economic integration.
However, the policies pursued by the government do not respond to social needs;
rather, they are put in place at the service of capital. For example, the introduc-
tion of temporary work contracts, which flexibilized the Spanish labour market,
was carried out in order to attract investors. At the same time, certain groups
within the labour market continued to enjoy high levels of protection, which led
to the emergence of a two-tier labour market marked by a sharp division between
those with secure employment contracts and access to future unemployment
insurance, and those who lacked material security both in the present and for
their future.

The analysis of social and labour market reforms undertaken by successive
Spanish governments in the period 1986 to 2008 has shown that Spain’s process
of EU integration may be viewed as an apparent contradiction. In the time frame
examined here, the reduction of labour market protection went hand in hand with
relatively stable social expenditure. Referring to Vanhuysse’s (2006) concept of
strategic social policies, this chapter has argued that Spanish governments used
certain social provisions to buy societal consent for deregulatory measures and
to compensate the ‘losers’ in the labour market deregulation process.

The development of the two-tier labour market and the use of strategic social
policies (primarily contributory rights that are often only accessible to perma-
nent workers) represent the heavy social costs of such macroeconomic manage-
ment. In the period under scrutiny, employment policy was the most frequently
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changed policy area in Spain: between 1981 and 1996, there were 45 instances
of reform in this field (Glatzer, 1999). What is even more significant is the nar-
rative behind the changes. Discourses about responsibility towards trade unions
and left-wing parties, together with a positive narrative of EU integration and the
related narrative of competitiveness, allowed for an uneven strategy of expan-
sion and erosion in the spheres of social and labour rights.

The analysis ends with the outbreak of the current financial crisis, but it can
nevertheless help in understanding the current wave of austerity linked to the
conditionality of the Troika. In Spain, austerity does not represent a new devel-
opment but, rather, the historical continuation of the deregulation process affect-
ing social and labour market rights that was put in place during the first few
years of the country’s democratic transition. In this respect, competitiveness-
enhancing measures provided a perfect backdrop to state and market actors’
efforts to undermine Spain’s fragile system of social and labour market
regulation.

Notes

1 See Guillén and Matsaganis (2000) for a comparison between Greece and Spain, and
Sotiropoulos (2004) for a case study of Greece.

2 For example, ‘[glovernments in Hungary and Poland increased replacement rates and
spending levels for pensioners but reduced them for the unemployed or young families,
in ways that suggested political motives above and beyond changing demographic and
social needs’ (Vanhuysse, 2006, p. 91).

3 The concept of ‘social deficit’ has been used by Spanish scholars to highlight the rel-
ative underdevelopment of the Spanish welfare state. This view has sought to underline
the contradiction in policymakers’ concern with focusing on fiscal deficits. For an over-
view of the concept’s development in relation to the Spanish case, see Navarro (20006,
2009).
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Conclusion

Magdalena Bernaciak

In the political-economic literature, the recent phase of market expansion is
usually viewed as a top-down process — the result of liberalization and deregu-
lation policies pursued at the supranational and national levels. In this volume
we have argued, however, that marketization is not exclusively the domain
of policymakers. Forced to act according to a short-term market logic,
self-interested market participants have an incentive to circumvent or ‘bend’
existing social regulations, viewing them as barriers to profit maximization. In
so doing, they set in motion a bottom-up marketization process and expand the
sphere governed exclusively by market forces. It is this practice of under-
mining or evading social norms and regulations, undertaken with the aim of
gaining a competitive advantage, that we have conceptualized as social
dumping.

At the same time, we have claimed that social dumping and top-down mar-
ketization initiatives do not take place in isolation and that actors’ efforts to
undercut social regulations have been encouraged by policy initiatives to
expand markets. Focusing on the European context, we have shown how two
major EU integration projects — the launch of the EU Internal Market, and EU
enlargement to the south and to the east — have led to the intensification of
price-based competition, providing market participants with new incentives
and strategic opportunities to undermine and avoid social norms. To sub-
stantiate this claim, in the empirical chapters we have presented EU and
national policies that pose a threat to labour standards; we have examined spe-
cific social dumping practices developed in the context of intra-EU employee
posting, migration and cross-border organization of production; and we have
traced the process of the formation of social norms at the level of individual
member states.

This concluding chapter reviews the findings of the book’s empirical contri-
butions through the prism of the conceptualization of social dumping outlined
above. It first presents a broad perspective on social norms and accounts for the
varying perceptions of social dumping in different political-economic settings. It
then revisits popular misconceptions regarding the concept, presents different
typologies of social dumping practices, and reflects upon the influence of the
recent economic crisis on actors’ propensity to engage in rule-evading practices.
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Finally, it outlines the consequences of social dumping in terms of both its
short-term impact on wages and working conditions, and its implications for the
stability of social and economic systems. It ends with suggestions for future
research and some policy recommendations.

Varieties of norm systems, varieties of social dumping

Throughout this volume, the social norms that structure relations between market
participants and protect society, from excessive exposure to ‘bare’ market forces,
are defined very broadly. They encompass supranational and national-level laws
in the fields of labour market and social policy, and workplace health and safety.
They also refer to ‘negotiated regulations’ established in the course of social dia-
logue or collective bargaining and laid out in national, sectoral or plant-level
agreements. Finally, they include unwritten, informal rules and codes of conduct
that are specific for a given political-economic setting. To give an example: the
practice of paying workers above the minimum rates specified in collective
agreements may be considered a consensual norm (see Chapter 2 by Berntsen
and Lillie and Chapter 4 by Arnholtz and Eldring). The same may be said about
what is defined in the German-speaking literature as a ‘normal employment rela-
tionship” (Keller and Seifert, 2011); that is, the practice of employing workers
on full-time, long-term contracts. While still dominant in Europe, this type of
employment relationship is gradually being replaced in some sectors and occu-
pations by more flexible — and often precarious — forms of employment, such as
temporary or agency work.

Irrespective of the origin of norms, the exact contents of regulations and the
limits of permissible behaviour — and, as a corollary, the assessment as to which
practices constitute social dumping — are specified in concrete settings by polit-
ical and social actors. As argued by Arnholtz and Eldring (Chapter 4), this so-
called normation process (i.e. the process whereby norms are defined) reflects
specific vulnerabilities of regulatory systems and the power balance between
major socioeconomic groups within a given political economy. It thus takes dif-
ferent shapes in different contexts and results in context-specific, ‘localized’ def-
initions of social dumping. This fact to a large extent explains the long absence
of a universally accepted definition of the concept: by focusing on country- or
sector-specific norms and norm-bending strategies, both participants in the
public discourse and scholars have been able to identify instances of social
dumping that are characteristic for a given regulatory setting, but they have
found it difficult to compare them across different regulatory systems. In order
to avoid this trap, in the Introduction to this volume we define social dumping in
terms of the mechanisms that it involves. We are therefore concerned with
actors’ actions geared towards undermining or evading the existing social norms,
irrespective of their exact content. In line with this logic, the mechanism behind
social dumping practices remains constant across the different political-economic
settings depicted in our case studies, whereas the normative systems are inevit-
ably context specific.
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Dispelling misconceptions about social dumping

The empirical evidence presented in our volume challenges four common pre-
sumptions about social dumping found in the European public discourse and in
recent academic studies on the topic. First, it shows that social dumping is not
limited to cross-border labour mobility and employee posting. Following EU
enlargement to the south and to the east, the term has indeed been used mainly in
relation to pressure on wages and working conditions that is made possible, or
facilitated, by intra-EU labour migration and service provision. As demonstrated
by Telljohann (Chapter 8), Trappmann (Chapter 7), and Greer and Hauptmeier
(Chapter 6), however, the practice of undercutting or circumventing social regu-
lations, guided by the desire to gain a short-term competitive advantage, has
been equally widespread in manufacturing sectors. This finding confirms our
earlier claim that in order to determine whether a certain type of behaviour con-
stitutes social dumping, one should first pay attention to the logic behind actors’
actions. The focus on the mechanism behind social dumping — rather than on its
most easily identifiable manifestations — makes it possible to bring seemingly
unrelated phenomena under a common analytical umbrella. It also enables a
more precise assessment of the spread of social dumping practices within a given
political-economic setting.

Second, social dumping is not the exclusive domain of actors coming from
new EU member states or, more generally, from low-wage countries. While
cross-border differences in wage rates and levels of social protection give market
participants an incentive to evade stricter regulations, the popular view of low-
wage country actors as those ‘dumping’ on their richer counterparts does not
paint the full picture. Chapter 6 by Greer and Hauptmeier shows that multi-
national companies originating from and/or headquartered in high-wage coun-
tries actively search for ways to avoid regulatory constraints — in high- and
low-wage settings alike. High-wage country actors may also indirectly force
other market participants into social dumping practices. Large construction com-
panies, for instance, induce social dumping at lower levels of the production
chain (often ‘populated’ by low-wage-country firms and migrant workers) by
setting exceptionally low prices for their subcontractors. This strategy allows
them to keep their own costs down and at the same time avoid responsibility for
rule avoidance (see Kahmann, Chapter 3).

Third, social dumping should not be viewed solely as a company strategy. In
particular, the role of workers in furthering social dumping, albeit controversial
and often indirect, should also be taken into account. It is true that, in the
majority of cases, companies’ efforts to undermine or evade the existing social
regulations result in employee abuse. On the other hand, workers often parti-
cipate in the ‘race to the bottom’: in the case of concession bargaining, for
instance, they accept the rules of the game set by the employer and seek to obtain
a competitive advantage by compromising on wages and working conditions
(Trappmann, Chapter 7). In the absence of systematic micro-level evidence, it is
difficult to draw a definitive line between workers’ exploitation and practices
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that are in breach of the existing norms but are nevertheless viewed by workers
as ‘permissible’. Krings et al. (Chapter 1) present the case of Polish migrant
workers in Ireland who were aware of being paid below the legal minima, but
who — at least initially — did not object to the gap because their dumping wages
in Ireland were in any case higher than those in their country of origin. Further-
more, it is important to acknowledge the role of states and EU institutions in
providing strategic ‘windows of opportunity’ for social dumping practices. By
easing regulatory constraints and introducing market mechanisms to areas previ-
ously sheltered from market pressures, these two groups of actors have been
instrumental in fostering the current wave of regulatory evasion. At times,
national governments have acted simultancously as legislators and as particip-
ants in the competitive game, for example, when they have sought to attract
foreign investors (see Chapters 10 and 11 by Séepanovi¢ and by Clua-Losada).

Last but not least, social dumping does not have to be a transnational phenom-
enon. Rule evasion and the undercutting of social standards are arguably more
widespread in a cross-border context, where the differences between social stand-
ards and, as a corollary, possible gains from rule evasion are higher than in the
single-country setting. But while the transnational character of business activity is
related to the most often evoked and easily detectible manifestations of social
dumping, it is neither the necessary nor the sufficient condition for the practice to
occur. Company-induced whipsawing and the resulting concession bargaining may
involve plants located in one and the same country. By the same token, the external
flexibilization of workforces (i.e. the practice of replacing a permanent workforce
with cheaper and more vulnerable temporary and agency workers), portrayed in
Trappmann’s and Telljohann’s contributions (Chapters 7 and 8), may well take
place within one country or even within a single establishment.

Social dumping typologies

The national- and sector-level studies presented in this volume depict a wide
array of social dumping practices. In order to better grasp this empirical variety,
different methods of classifying social dumping may be applied. With regard to
the broad fields of activity, for instance, it is possible to identify social dumping
practices developed in the context of migration, cross-border service provision,
employee posting, investment distribution, subcontracting and intra-
organizational division of work. As argued above, it is the logic behind actors’
actions — the desire to gain a short-term market advantage by undermining or
evading the existing social and industrial relations regulations — that provides a
common denominator for activities pursued in these different areas. An altern-
ative, ‘norm-based’ catalogue of social dumping practices places the emphasis
on the types of norms under attack. In line with this classification, social
dumping may involve the breach or circumvention of wage norms, but also of
non-wage regulations regarding working time, non-wage benefits, social entitle-
ments, employment security, and health and safety. Another method of catego-
rizing social dumping activities, which could be referred to as a ‘process-based’
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typology, is developed in Berntsen and Lillie’s contribution (Chapter 2). By
looking at ways in which market participants interact with EU and national regu-
latory systems, the authors identify three patterns of social dumping behaviour:
regulatory evasion, or outright violation of the existing rules; regulatory arbi-
trage, which involves strategizing between different regulatory systems and
choosing to comply with specific provisions in order to achieve cost savings or
to maximize profits; and regulatory conformance, referring to situations where
an individual or a company formally follows the applicable norms but manipu-
lates them for cost-saving reasons in ways that create pressure on social stand-
ards and working conditions. Finally, from a strictly legalistic point of view, it is
possible to make a distinction between illegal and legal social dumping. The
former involves the breach of formal, written rules, whereas the latter category
refers to practices that remain in line with the law but ignore informal social
norms. This second type of behaviour is not subject to legal prosecution, even
though it may represent a threat to the existing social order and undermine the
established levels of social protection. The European context provides examples
of such — perfectly legal — social dumping practices. For instance, posting com-
panies create downward pressures on wages in host-country economies by disre-
garding informal wage norms and paying posted workers according to minimum,
not average rates. Similarly, the practice of replacing permanent employees with
temporary and agency workers may in principle comply with the letter of the
law, but in the majority of cases it increases employment insecurity and income
inequality, and is motivated by cost considerations.

The above account does not provide a complete catalogue of social dumping
activities; nor should it be considered to be an exhaustive list of social dumping
classifications. Rather, the goal of this typology-building exercise is to demon-
strate that the notion of social dumping is multidimensional, and that it can be
analysed from a variety of perspectives. Future research should look more deeply
into these and other manifestations of social dumping in order to better under-
stand their causes, the interactions between the actors engaging in them, and
their short- and long-term effects.

Social dumping in hard times

Available research indicates that Europe has been badly hit by the recent crisis
and the subsequent recession; since the late 2000s, the majority of EU member
states have recorded a significant drop in wages, employment rates and invest-
ment levels (ETUI, 2014). At the same time however, relatively little is known
about how crises, or changing economic conditions in general, shape the process
of market competition. In particular, are market participants more likely to
pursue social dumping practices in bad times than in good times?

The individual chapters in this volume approach this question in different
ways. Some contributions focus upon the mechanism behind actors’ social
dumping actions and thus do not directly tackle the variable of economic con-
ditions. Berntsen and Lille (Chapter 2) for instance, reconstruct the logic behind
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the social dumping practices used by firms operating in the Dutch and Finnish
construction and distribution sectors, which should in principle be valid at any
time under the current regulatory setting, irrespective of the business climate.
This approach is in a way consistent with the conceptualization of social
dumping developed in the Introduction, according to which incentives to contest
or sidestep regulatory constraints are part and parcel of the capitalist mode of
competition, making social dumping pertinent in both good and bad times.

The evidence presented in other chapters suggests, however, that during a
downturn, pressure on wages and working conditions and the incidence of social
dumping may increase. Trappmann’s study on multinational companies operating
in the steel and IT industries (Chapter 7) demonstrates that interplant ‘beauty con-
tests’ and employment flexibilization measures, which had already been intro-
duced by the management during the good times, became even more widespread
during the recent crisis. Similarly, Krings et al. (Chapter 1) show that once the
Irish ‘boom’ turned into a ‘bust’ in the late 2000s, attacks on labour law and col-
lectively agreed provisions became more frequent — both in union-free, deregu-
lated areas of the labour market, such as hospitality, and in traditional union
strongholds like construction. On the other hand, it seems that the term ‘crisis’
does not necessarily refer to a macroeconomic phenomenon. The worsening of the
economic climate in a given sector, or even a slowdown experienced by a group of
companies, may be sufficient to induce a change in the behaviour of market actors,
leading them to intensify their quest for cost savings by undermining or evading
the existing social standards. Greer and Hauptmeier (Chapter 6) illustrate this
logic, showing that the use of whipsawing in the European automotive industry
largely coincided with the falling demand and growing competitive pressures that
had beset the sector long before the Great Recession of the late 2000s.

While recourse to social dumping seems common during downturns, as a
business strategy it may actually be counterproductive. This is because during
periods of economic contraction, when the ‘market pie’ shrinks due to falling
demand, companies are unlikely to increase their market share by cutting wages
and reducing social expenditure and employment protection. Moreover, Frank’s
(2011) account of capitalist competition suggests that if all companies operating
in a given market economized on the social dimension, their relative position
would not change; the only consequence of the cost-cutting drive would be an
across-the-board reduction of the level of social protection in a given setting and
the elimination of the beneficial social effects of market exchanges. In the
context of the recent downturn, it seems that a similar logic applies to recom-
mendations formulated in relation to crisis-ridden EU member states by the
European Commission, the International Monetary Fund and the European
Central Bank, which focused on ‘competitiveness-building’ measures largely
limited to wage-cutting, the dismantling of collective bargaining systems and
other deregulatory reforms. If all countries implemented the suggested measures
and the interstate regulatory ‘race to the bottom’ intensified, the result would be
an overall decline in the level of social protection in Europe, without any change
in states’ relative positions in the ‘competitiveness’ ranking.
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An alternative argument that could be made to account for the relative
stability of countries’ positions in ‘competitiveness’ classifications is that in
the eye of the investors, the attractiveness of a given economy does not depend
only on labour costs, but also on other factors such as its institutional capacity,
its potential to innovate, the availability of a skilled workforce, or the quality
of services and infrastructure. As demonstrated by Séepanovi¢ (Chapter 10)
however, an exclusive focus on cost competitiveness may prevent EU member
states, in particular the less developed ones, from abandoning social dumping
policies and embarking on a ‘high road’ developmental path that benefits
broader societal groups. It would also be likely to give rise to new strategies
of rule-bending and regulatory evasion.

Consequences of social dumping

In the short term, the negative consequences of social dumping practices are dis-
cernible primarily in the social sphere. The intensification of efforts to undercut
or circumvent social standards and regulations is likely to exert downward pres-
sure on wages and working conditions. With regard to pay, for instance, employ-
ers may seek to offer minimum rates rather than apply more advantageous
provisions laid down in collective agreements. As shown by Berntsen and Lilie
(Chapter 2) and by Cremers (Chapter 9), in settings where no legal or collective
agreed minima exist, or where it is difficult to monitor and enforce the existing
provisions, there is practically no bottom line for wage dumping. Non-wage
benefits, working time and social security payments often fall victim to social
dumping practices; other elements of broadly defined job quality, such as
employment security, can also be negatively affected. Notably, the spread of
rule-bending is likely to induce a change in the behaviour of previously rule-
abiding market participants: when adherence to social and labour standards turns
into a competitive disadvantage, such participants will have no choice but to
follow suit and compromise on their own compliance.

Over a longer period of time, if social dumping practices become rampant or
even legally sanctioned, the consequences of regulatory evasion may be even
more profound. Social dumping practices create new social divisions or rein-
force the divisions that already exist. The spread of non-standard and precarious
work, for instance, may widen the gap between workers remaining on perma-
nent, open-ended contracts and those in non-standard employment. In a similar
vein, the fragmentation of value chains, in particular the outsourcing of produc-
tion and service activities depicted by Trappmann and Telljohann (Chapter 7 and
8) creates disparities in terms of wages, working conditions and employee
representation mechanisms between core company sites and units that are exter-
nal to the company. Finally, social dumping could also be one of the factors
accounting for differences in terms of types and quality of employment between
host-country populations and migrant workers. As rightly noted by Guzi and
Kahanec (Chapter 5) persisting inequalities of this kind pose a serious threat to
social cohesion in the receiving states and become a major policy challenge.
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The dismantling of social regulations will also do away with the beneficial
economic effects that such ‘constraints’ have upon company performance
(Streeck, 1997). For instance, the deterioration of working conditions and the
growing use of whipsawing practices such as those depicted by Greer and
Hauptmeier (Chapter 6) may undermine workers’ trust, negatively affecting
their motivation and preventing productivity improvements. Short-term profit
orientation and an unconditional quest for labour-cost savings may also dis-
courage companies from attracting high-skilled personnel and investing in the
development of high value-added products that bring a return only in a long-
term perspective. Worse still, if market regulations are dismantled or become
a ‘paper tiger’ as a result of pervasive rule evasion and/or the lack of efficient
enforcement mechanisms, competition may result in market failure. In line
with Frank’s (2011) argument presented in the Introduction to this volume,
this is because in the absence of adequate regulation, market participants tend
to focus primarily on boosting their relative performance and investing in
positional goods such as their place in the market ranking. Such races could
significantly reduce, or even impede, market actors’ ability to engage in bene-
ficial market exchanges. Paradoxically, then, the spread of social dumping
practices — actions aimed at extending the domain regulated by market forces
— may actually lead to the disintegration of the market order.

Closing remarks and outlook

This book has demonstrated that social dumping is a multidimensional phenom-
enon. Defined as the practice of undercutting and evading social regulations it
can take a variety of forms, depending on the specific configurations of norms in
a given political-economic setting. Our volume may be viewed as the first
attempt to offer a broader perspective on social dumping and to provide a
common conceptual framework for phenomena that have so far been analysed in
isolation, often within different academic disciplines. Future research is needed
to better understand specific social dumping strategies. Moreover, it would be
worthwhile to explore in more detail the link between specific deregulation and
liberalization initiatives undertaken by governments and supranational institu-
tions, and specific forms of bottom-up social dumping practices. Finally, we
need more detailed knowledge regarding the consequences of social dumping,
both in terms of its effects in the social sphere and its impact upon economic
performance. Admittedly, the considerable variety of social norms makes it dif-
ficult to measure the extent of social dumping and compare it across polities.
Such assessments are further hindered by the fact that market actors often
become involved in multiple rule-bending activities, simultaneously under-
mining or evading a number of different social rules and regulations.

As shown in our book, trade unions have attempted to combat social dumping
through national- and transnational-level initiatives, but their ability to prevent
rule circumvention and the abuse of employee rights has been limited. For this
reason, long- and short-term threats posed by social dumping call for a resolute
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policy response. There is a need to curb deregulation and to provide adequate mon-
itoring and enforcement of existing norms. In certain policy areas where social
dumping is most prevalent, such as cross-border employee posting or freedom of
establishment, re-regulation and the strengthening of controlling measures is neces-
sary to prevent further abuse, to sustain wage levels, employment conditions and
worker participation mechanisms, and to ensure the undisrupted functioning of
markets. As argued by Clua-Losada (Chapter 11), economic regionalization and
the intervention of supranational governance structures such as the EU could com-
pensate for the loss of state power. By enacting appropriate regulations at the
supranational level, they could limit market participants’ rule-bending endeavours.
In view of the current political climate in Europe however, it seems that the pro-
spects for a re-regulation of areas prone to social dumping are rather meagre. As
shown by the recent debate over the PWD Enforcement Directive and the sub-
sequent legislative compromise, even appropriate enforcement of the existing rules
is seen by policymakers and business lobbyists as an undesirable restriction upon
the EU’s economic freedoms. However, as long as the neoliberal policy frame
guides the direction of EU and national policies, and the emphasis is put on deregu-
latory measures that openly encourage cost-based rivalry, social dumping may
actually remain on the rise. Only the (re)introduction of effective regulation can
prevent, or at least limit, the spread of social dumping practices in Europe.
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